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2-0100-1 Purpose and Scope

1. Purpose and Scope. This part of the Federal Employees' Compensation Act
Procedure Manual (FECA PM) contains a series of chapters and subchapters which establish
policies, guidelines and procedures for adjudicating and managing claims under the FECA.

a. This chapter describes the structure of FECA PM Part 2.
b. Subsequent chapters in FECA PM Part 2 describe the laws, regulations, and

procedures used to address FECA claims. The procedures are presented in
sequential order beginning with routine provisions which apply to all claims and
proceeding to provisions which apply to more complex situations requiring
specialized action.

2-0100-2 Organization of Material in FECA PM Part 2
2. Organization of Material in FECA PM Part 2.

a. Chapter 2-200 summarizes the major provisions of the FECA; identifies rules,
regulations, FECA Program Memorandums, and other standing instructions that
govern the actions and decisions of the Claims Examiner (CE); and provides a list of
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reference materials, decisions, and other guides which may be useful to the CE.

b. Chapters 2-400 through 2-500 present the "ground rules" for applying this body
of knowledge to claims processing. They describe the rules for organizing and
maintaining the documents in a case record; the recording of the status and location
of the case record; the procedures for safeguarding case records and arranging for
investigations; and the rules for holding informal conferences.

c. Chapters 2-600 through 2-814 describe the rules for developing and managing
claims. Included are discussions of the five basic requirements for accepting claims;
occupational illness; continuation of pay; computation of compensation payments;
development and evaluation of medical evidence; reemployment; and review of
claims where continuing benefits are being paid.

d. The remaining chapters in FECA PM Part 2 address specialized issues which
pertain only to certain claims. These issues include computation of pay, dual
benefits, involvement of third parties, representatives' fees, lump sum payments,
reopening closed cases, disallowances, appeals, special act cases, and housing and
vehicle modifications.

2-0100-3 Related Material

3. Related Material. Other instructions affecting claims processing may be found in
FECA Bulletins, where new procedures are first published pending

inclusion in the PM, and FECA Circulars, which transmit information but do not require
specific action. FECA Program Memorandums contain legal and medical policy
determinations applicable to the adjudication and management of claims. These resources
are described in detail in FECA PM 2-200.

Other parts of the FECA PM which the CE may consult include part 0, Overview; Part 1,
Communications and Records; Part 3, Medical; Part 4, Special Case Procedures; Part 5,
Benefit Payments; and Part 6, Debt Management. OWCP PM Chapter 1-400 addresses
requests for information under the Privacy Act and the Freedom of Information Act. Most of
this information is available in Folioviews, the program's automated reference system. A
resource entitled "Medical Management of Claims under the FECA", abbreviated as
"MEDGUIDE", can also be found in Folioviews.
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2-0200-1 Purpose and Scope

1. Purpose and Scope. This chapter is intended to serve as an introduction to the
coverage and requirements of the Federal Employees' Compensation Act (FECA) as
amended. It summarizes the general provisions of the Act and describes the responsibilities
of the Claims Examiner (CE) in administering the FECA. The reference materials listed at
the end of the chapter should be available to CEs in each district office.

2-0200-2 General Provisions of the FECA
2. General Provisions of the FECA.

a. Definition of Injury. The term "injury" includes all diseases proximately
caused by the employment as well as damage to or destruction of medical braces,
artificial limbs and other prosthetic appliances. Aggravation of a pre-existing
condition by the employment is also compensable.

b. Requirements for Eligibility. Each claim for compensation must be filed within
three years of the date of injury, except where the official superior had actual
knowledge of the injury within 30 days of its occurrence. The claimant must be a
civil employee, and an injury must have resulted from the incident claimed. Finally,
the injury or disease must have occurred in performance of the claimant's duties,
and it must be causally related to factors of employment. See FECA PM 2-800
through 2-806.

C. Medical Care. An injured employee who meets the statutory conditions of
coverage is entitled to all medical care which is required to cure, give relief, or
reduce the degree or period of disability. No dollar maximum or time limitation is
placed on medical care, which will be provided as long as the evidence indicates it is
needed for the effects of the job-related injury. See FECA PM 2-810 and FECA PM
Part 3.



d. Continuation of Pay. An employee who sustains a disabling job-related
traumatic injury is entitled to continuation of regular pay (COP) for a period not to
exceed 45 calendar days. To qualify for COP, the injured employee must file written
notice of injury and claim for COP within 30 days of the injury. COP is not
considered compensation and is subject to taxes and other payroll deductions. The
employee must make separate claim for monetary compensation if the disability
exceeds 45 days or results in any permanent disability. See FECA PM 2-807.

e. Compensation. Generally, for total disability an employee with no dependents
is entitled to compensation equivalent to two-thirds of the weekly salary, while an
employee with one or more dependents is entitled to three-fourths of the salary.
Certain additional amounts, such as premium pay, night and Sunday differential,
dirty work pay, and hazardous duty pay, may be included in salary. Overtime pay,
however, cannot be included. A special formula is applied in cases where the
employee is a part-time worker, an unpaid volunteer, a temporary employee, or a
person working in a similar category. See FECA PM 2-900. Compensation payments
are subject to garnishment for past due alimony and child support payments if the
district office receives the proper documentation from a state agency or a court order
that supports such action.

f. Vocational Rehabilitation. If the injured worker suffers a vocational handicap
due to the injury and cannot resume usual employment, vocational rehabilitation
services may be arranged to assist in training for work that the claimant can perform
in the disabled condition. Rehabilitation services are usually provided by private
rehabilitation counselors, who are supervised by the OWCP. Where rehabilitation is
under way, the OWCP may provide a monthly maintenance allowance not to exceed
$200, in addition to compensation for wage loss. See FECA PM 2-813 and OWCP PM
Part 3.

g. Attendant Allowances. 20 C.F.R. 10.312 allows payment for services of an
attendant where it is medically documented that the claimant requires assistance to
care for personal needs such as bathing, dressing, eating, etc. Such services are
paid as a medical expense under 5 U.S.C. 8103; are limited to $1500 per month
under 5 U.S.C. 8111; and are paid directly to the provider of the services. See FECA
PM 2-812.

h. Duration of Compensation. Compensation payments for total disability may
continue as long as the medical evidence supports such payment. As with medical
care, no cap is placed on the amount or the length of time for which compensation
for total disability may be paid. See FECA PM 2-812.

i. Reemployment and Loss of Wage-Earning Capacity. When an injury results in
partial disability, and the employee suffers a wage loss because of the disability,
compensation may be paid for such loss of wage-earning capacity. See FECA PM
2-814.



j. Schedule Awards. The FECA also provides for payment of compensation for
permanent loss or loss of use (either partial or total) of certain internal organs and
members or functions of the body such as arms, legs, hands, feet, fingers, toes,
eyes, and loss of hearing or loss of vision. Each extremity or function has been rated
at a specific number of weeks of compensation which can be paid even though the
employee returns to work at full salary. Where a serious disfigurement of the head,
face, or neck results from a job-related injury, an award may also be made for such
disfigurement, not to exceed $3,500. See FECA PM 2-808.

k. Survivor Benefits. In the event of death due to employment, the Act provides
for funeral and burial expenses up to $800, and up to $200 for the administrative
costs of terminating a decedent's status as a Federal employee. The law provides
compensation for widows or widowers with no eligible children at the rate of 50
percent of the deceased employee's monthly salary, and for widows or widowers with
eligible children at 45 percent. If a spouse survives, each child receives 15 percent,
up to total of 30 percent. Where no spouse survives, the rate for the first child is 40
percent, plus 15 percent for each additional child, shared equally among all children.
Monthly payments for all beneficiaries generally cannot exceed 75 percent of the
employee's monthly pay rate. Other persons who may also qualify for benefits are
dependent parents, brothers, sisters, grandparents, and grandchildren. See FECA

PM 2-700.

l. Cost-of-Living Adjustments. In general, if compensation has been paid in
either a disability or death case for over a year, Consumer Price Index (CPI)
adjustments are made to compensation. See FECA PM 2-900.

m. Third Party Liability. Where an employee's compensable injury or death
results from circumstances creating a legal liability on some party other than the
United States, the cost of compensation and other benefits paid by the OWCP must
be refunded from any settlement obtained. The OWCP will assist in obtaining the
settlement; the law guarantees that a certain proportion of the settlement (after any
attorney fees and costs are first deducted) may be retained even when the cost of
compensation and other benefits exceeds the amount of the settlement. See FECA
PM 2-1100.

n. Dual Benefits. The law provides that compensation may not be paid
concurrently with certain benefits paid by other Federal agencies. In particular,
compensation and a retirement annuity from OPM may not be paid for the same
period except where OWCP is paying a schedule award, and veterans' benefits may
be subject to offset as well. See FECA PM 2-1000.



o. Review of OWCP Decisions. Under 5 U.S.C. 8116(c) the FECA is a
beneficiary's exclusive remedy for injury or death of a Federal civil employee in
performance of duty. Although aggrieved parties on occasion do seek remedies
outside the FECA through a Federal tort suit or other litigation, the existence of such
litigation is not considered in adjudicating claims or taking other case actions. If an
employee or the survivors disagree with a final determination of the OWCP, a
hearing may be requested, where the claimant may present evidence in further
support of the claim. Also, the claimant has the right to appeal to the Employees'
Compensation Appeals Board, a separate entity of the U. S. Department of Labor,
and OWCP may review a case on its own initiative. See FECA PM 2-1600 through

2-1602.2-1602.

2-0200-3 Responsibilities of the Claims Examiner

3. Responsibilities of the Claims Examiner. The main tasks of the CE are to adjudicate
claims; authorize benefits and set up compensation payments; manage individual cases, so
that timely and proper actions are taken in each claim; and manage a case-load, so that all
cases are handled promptly and effectively.

The CE is expected to exercise keen judgment, derived from experience, background, and
acquired knowledge, tempered with compassion and common sense, in all claims
processing. This exercise involves the ability to identify the issues, determine the additional
evidence required, and make a decision once the evidence is assembled. Each case stands
on its own merits and the decision in a given case must be based on the facts in evidence in
the case file. The decision cannot be based on surmise, speculation, or unwarranted
presumption.

The adjudication of a case on the evidence in the file does not preclude the use of
precedents in arriving at a decision in a case. Precedents, as distinguished from questions
of fact, are legal and medical principles, statements, or decisions rendered in other cases
which may serve to define, explain, or justify the legal or medical determinations in like
situations. When using precedent material in the adjudication of a case, the CE should
place a memorandum in the case file citing the specific reference and principles relied upon,
and the manner and extent to which such principle is applicable.

Some of the most useful precedents for FECA cases are the case rulings of the Employees'
Compensation Appeals Board (ECAB), the highest appellate source for claims under the
FECA. Opinions of the ECAB are first published separately on a case-by-case basis, then in
book form. Other precedents are found in court decisions and in such publications as Arthur
Larson's Workmen's Compensation Law..

2-0200-4 Reference Materials for the Claims Examiners

4. Reference Materials for Claims Examiners. Each district office should have a library
which contains the following items for reference

by CEs:

a. Federal Employees' Compensation Act, 5 U.S.C. 8101 et seq., as amended.




b. 20 C.F.R. Part 10 (Title 20, Code of Federal Regulations, 1.1 et seq.); US
GPO.

C. FECA Procedure Manual, Part O, Overview; Part 1, Communications and
Records; Part 2, Claims; Part 3, Medical; Part 4, Special Case Procedures; Part 5,
Benefit Payments; and Part 6, Debt Management.

d. FECA Program Memorandums, Bulletins, and Circulars.
e. Decisions of the Employees' Compensation Appeals Board, with Index (issued

annually), including floppy discs containing published ECAB decisions, volumes 39
and following.

f. Summaries of ECAB decisions issued periodically by the National Office.
g. Black's Law Dictionary, West Publishing Co., St. Paul.
h. Workmen's Compensation Law, Arthur Larson, Matthew Bender Publishing

Co., Washington, with all updates.
i. Dorland's lllustrated Medical Dictionary, W.B. Saunders Co., Philadelphia.

j. Current edition of the AMA Guides to the Evaluation of Permanent
Impairment. A copy of prior editions should also be retained.

k. Current edition of The Merck Manual, Merck & Co., Rahway, N. J.
. Current Directory of Medical Specialists, published by Marquis Who's Who,
Chicago (hard copy for reference, in addition to the version contained in the

automated Physician Directory System).

m. Current directory of the American Medical Association for each state within
the district office's jurisdiction.

n. Current directory of the American Psychological Association.

o. Current directory of the American Chiropractic Association.

p. Current edition of the Dictionary of Occupational Titles, and supplements.
qg. The most recent accountability review report.

r. Road maps or a road atlas covering the district office's geographical
jurisdiction.

S. Telephone directories for prominent areas in the district office's jurisdiction.
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2-0300-1 Purpose and Scope

1. Purpose and Scope. This chapter discusses preparation and release of letters,
including priority and controlled correspondence, and responses to telephone calls. It also
addresses how to obtain translations.




2-0300-2 Policy

2. Policy. Claims staff should respond fully to all written and telephoned inquiries.
Responses should be stated clearly and politely, and given in a timely manner. Resources
for preparing and releasing letters include the DOL Correspondence Guide (DLMS Handbook
1-200), which contains basic information for those who prepare or review correspondence,
and the U.S. Government Printing Office (GPO) Style Manual and Word Division
Supplement.

2-0300-3 Responsibilities
3. Responsibilities. This paragraph describes the guidelines for providing information to
employees, employing agency personnel, and other interested parties.

a. Privacy Act and Freedom of Information Act. All persons who prepare letters
and provide information by telephone must be familiar with their responsibilities
under the Privacy Act and Freedom of Information Act (FOIA). OWCP PM 1-0400
(PRIVACY in FolioViews) discusses both laws.

b. Format and Grammar. All persons who prepare letters should review them
for content, format, punctuation and spelling before releasing them or forwarding
them for signature. The signer should also review these items.

C Time Frames. The District Director (DD) is responsible for ensuring that all
letters and telephone calls are answered within established time frames (see FECA
PM 2-0400 and paragraph 6 below).

d Integrity of Form Letters. For legal reasons, the texts of all CA- prefixed
letters must be uniform across all district offices. Also, OWCP is responsible to the
Office of Management and Budget (OMB) for the text of letters cleared by that
agency. Such letters must include the OMB clearance number and public burden
notice.

Therefore, the DD must ensure that any locally printed or generated letters bearing a
CA- number conform exactly to the text authorized by the National Office and that
they contain the OMB clearance number and date, if any.



2-0300-4 Regular Correspondence
4.Reqular Correspondence. This paragraph outlines where form letters can be found, what
signature levels and signature formats are needed, and when copies of letters must be sent.

a. Form Letters. Forms can be found in several places:

(@9) The Forms Correspondence (FC) option in the Sequent system allows
the user to generate many form letters, and to obtain sample copies of these
letters. The LETTERS infobase in FolioViews contains a list of FC letters.

2 The Letter Generator System (LGS) also contains a variety of form
letters. Several indexes list the letters available.

3) A few forms are available in pre-printed versions only.

b. Signature Level. Claims Examiners (CEs) may release routine
correspondence over their own signatures, and they may sign some formal decisions
(see FECA PM 2-1400). Most other formal decisions are signed by Senior Claims
Examiners. Controlled correspondence is prepared for the signature of the DD or
Regional Director (RD).

C. Signature Format. Both a given and family name should appear. For
example, June Smith, John M. Smith and J. Milton Smith are all correct. Also, J.
Smith or J. M. Smith may be used if the signer notes "Mr." or "Ms." before the name.
Signature stamps may be used only by their owners.

d. Copies of Letters to Employing Agencies. The agency should receive copies of
all letters addressing substantive developments in the case, even if the claimant no
longer works for the agency. This rule applies no matter how much time has passed
since the claimant left the agency's employ (except, of course, where the agency no
longer exists).

(@D) Definition. Substantive actions are those which actually or potentially
affect the level of benefits paid. They include formal decisions, overpayment
determinations, letters concerning reemployment, changes in work tolerance
limitations, responses to requests for surgery or purchase of major medical
equipment, referrals for medical examination, and referrals for vocational
rehabilitation services. Substantive actions do not, however, include routine
inquiries such as Forms CA-1032, CA-1615, and CA-1617.

It is not necessary to send the agency copies of material which does not bear
on the overall payment status of the claim. For instance, agencies need not
be sent copies of letters returning medical bills for additional information,
two-way memos asking for one or two items of information as a follow-up to
a previous request, or copies of letters transmitting information contained in
the case file.



(2) Addresses. Letters to the U.S. Postal Service should usually be sent to
the Management Sectional Center (MSC), and letters to other agencies should
be sent to the address shown on Form CA-1 or CA-2 as the reporting office.
The employing agency should resolve any internal disagreement as to which
party should receive the copy. No more than one copy of each document
need be sent to the agency.

e.Copies of Letters to Legal Representatives. Where the employee has an attorney
or other legal representative, the original of any letter to the claimant should be sent
to that person, with a copy to the claimant. Similarly, where the claimant is sent a
copy of a letter, the attorney or other representative should receive a copy as well.
Form CA-900 is used for this purpose.

(@9 Supplemental Name File. Upon receipt of a signed statement from a

claimant appointing a representative, the CE will add the person's name and
address to the supplemental name file in the Sequent system. These entries
are made through option 13 of the Case Management subsystem, using code
A for attorneys and code R for other legal representatives.

2 Generation of Form CA-900. If the name of an attorney or
representative appears in the supplemental name file, an original and a file
copy of Form CA-900 will automatically print with each FC letter selected.
When composing a letter using Word or LGS, the CE must also create a Form
CA-900.

3) Withdrawal of Authorization. Should the claimant withdraw the
authorization for the representative, the CE should remove the
representative's name and address from the supplemental name file.

2-0300-5 Priority Correspondence
5.Priority Correspondence. This paragraph addresses letters received directly by the district
office (DO) from Members of Congress, heads of employee organizations, and other parties

as defined in FECA PM Chapter 1-300.2a.

a. Responsibility of DO. DO staff should prepare replies to all case-specific
letters except those involving:

(@D) A legislative matter, a substantive program matter, or a question of
policy or interpretation of policy for which no guidelines are published,
whether or not a specific case is referenced. Such letters should be sent to
the National Office (NO) for reply.

2) A case in another DO. The letter should be sent to the DO that has
jurisdiction.

b. Preparation of Responses.




(@D Format. All letters should be prepared with one-inch margins on both
left and right. The text should appear in block format against the left margin.

2 Standard Text. Certain themes which sometimes arise in letters from
claimants and their advocates should be addressed as follows:

(@ Retirement Program. An explanation that OWCP is not a
retirement program should be included in reply to any letter that
suggests otherwise.

(b) Formal Decision. If a formal decision is being issued, the reply
should note that if the employee disagrees with the decision, he or she
may pursue the courses of appeal described in the decision.

3) Signature Level. DDs or RDs are to sign all Congressional responses.
This duty may not be delegated to lower-level employees.

4 Tracking. Inquiries are monitored using the Priority Correspondence
tracking function in Sequent, or on a separate system established for priority
letters referred by the NO.

c. Decisions and Other Case Actions.

(@9 Other Case Actions. Development of the claim, authorization of
medical care, and payment of compensation should not be delayed while
replies to correspondence are being prepared.

2 Release of Decisions. Formal decisions should be released before or
concurrently with the reply to the priority correspondence.

3) Follow-up Replies. The DD should ensure that any further reply
promised in the initial response is in fact prepared within the time frame
stated. If a further reply has been promised "when the decision is made", the
DD should ensure that the case is "flagged".

2-0300-6 Controlled Correspondence

6. Controlled Correspondence. This paragraph addresses letters referred by the NO to the
DO for response. Replies and case actions are handled as described in paragraphs 5b and
5c above.

a Definition. Controlled correspondence includes letters addressed to the
Secretary of Labor or Assistant Secretary for ESA which require responses according
to DOL policy (see DLMS Handbook 1-200). It also includes any letter so designated
by the Office of the Assistant Secretary for the Employment Standards
Administration or the Office of the



Director for Workers' Compensation. Most letters from Congressional offices are
referred to the DO for a direct response, while letters from other parties are sent to
the DO with a request that a draft reply be sent to the NO.

b. Letters with Direct Responses.

(@9) Referral by NO. The NO faxes the inquiry, with attachments, to the
owning DO along with the control number and the due date.

(2) Copies. When the reply is released:

(@ A signed and dated copy (showing the priority control number)
should be faxed to the NO. A copy of the incoming letter need not be
sent.

(b) Copies of the incoming letter and any attachments should be
placed in the case file.

The DO is to maintain a separate reading file of responses.
C Letters with Draft Responses. The NO e-mails the owning DO with a request

for the specific information needed and the due date. After receiving the reply, NO
staff prepare the response to the inquirer.

2-0300-7 Telephone Calls
7. Telephone Calls. This paragraph addresses how to handle incoming telephone calls.

a. Received in DO.

(1 Priority Inquiries. These inquiries are defined in paragraph 5 above. A
response is required within two work days. If a full reply cannot be given
within that time, the call should be acknowledged and a full reply must be
provided within 10 work days.

2) Routine Inquiries. A Form CA-110 (paper or automated version) is
used to document all telephone inquiries where substantive information is
exchanged.



If the information requested cannot be supplied without a return call, the
CA-110 will be referred to the responsible CE for reply.

b. Received in NO.

(1 Priority Inquiries. When time frames for reply are very short, NO staff
will request status reports from DO staff by telephone. Such requests are to
be answered by telephone or fax within three work days to ensure that the
inquiry is answered by the due date.

2 Routine Inquiries. NO staff refer routine inquiries to the DO handling
the case.

2-0300-8 Translations
8. Translations. This paragraph describes how to obtain translations of material in
another language.

a. Requesting Translations. It is best to obtain translations locally. If this is not
possible, the original and one copy of the correspondence, along with a brief
memorandum requesting translation, should be sent to:

Administrative Officer

Office of Workers' Compensation Programs
200 Constitution Avenue, N.W., Room S-3524
Washington, D.C. 20210

Or, the request may be faxed. The original request will be returned to the DO for
inclusion in the case file when the translation is completed.

b. Contents of Memorandum. The memorandum requesting translation must
show the date of the request, the name of the employee, the case file number, and a
brief description of the material requiring translation.

C. Copies of Memorandum. The original of the memorandum is attached to the
material to be translated. A copy of the memorandum, along with a copy of the
material to be translated, should remain in the case file.
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2-0400-1 Purpose and Scope

1. Purpose and Scope. This chapter outlines how to maintain FECA paper case files. It
addresses jurisdiction of cases, assembling documents in a file, routing files within the
office, doubling files, and transferring files to other district offices.

FECA PM Part 1 discusses the responsibilities of Mail and File staff in performing these
functions. PM Chapter 2-0401 covers maintenance of data in the DFEC automated system,
while PM Chapter 2-0402 discusses security of files.

2-0400-2 Jurisdiction of Files
2. Jurisdiction of Files. This paragraph describes case assignment in general.

a. General Jurisdiction Cases. The district offices (DOs) adjudicate all cases
where the employee’'s duty station is located within the geographical area served by
the DO. The boundaries of the DOs are defined in FECA PM 1-0200.

After adjudication, the claimant's home address determines where further processing
will occur. The only exception to this policy is where the claimant lives much closer
to the DO serving the area of the duty station than to the DO serving the area of
residence.

b. Special Jurisdiction Cases. Certain kinds of cases are developed and
adjudicated only in the National Operations Office (NOO), District 25, and most of
them remain there for management (see FECA PM Chapter 1-0200a and b). Also, a




few types of cases are developed in the DO and referred to the NOO for adjudication
(see FECA PM Chapter 1-0200c).

Cases listed in FECA PM Chapter 1-0200a and b are to be sent without processing
(other than notices of transfer) to the NOO, and inquiries about these cases should
be referred to the NOO.

2-0400-3 Material Loaned from Other Agencies

3 Material Loaned from Other Agencies. This paragraph defines the responsibilities of
Claims Examiners (CEs) with respect to material loaned by other Federal agencies or other
sources to assist in adjudicating and managing claims. (PM Chapter 2-0402 explains the use
of investigative reports.)

a Inclusion in Case File. If the CE plans to base any decision or action on the
loaned material , or if it will possibly aid in resolving an issue in the future, the CE
must copy the material and place it in the file, then return the original as soon as

possible.

b. Refusal of Permission by Agency. An agency which initially refuses
permission to copy will often grant it if the CE explains the need for documentation
in a letter. If the agency does not allow its material to be copied, the CE may not
use it, since the case file must contain full documentation for any decision.

2-0400-4 Filing Material in Cases
4. Filing Material in Cases. This paragraph describes the mechanics of maintaining
material in case files.

a Contents of Files. Each case file contains a Form CA-800, Non-Fatal Case
Summary, or Form CA-105, Fatal Case Summary, which provides a concise record of
case actions; a number of documents filed on a spindle which support those actions;
and loose documents on which action is pending.

b Filing Order. In general, documents are added to the file chronologically as
they arrive. Claim forms and notices of injury and death are filed as follows:

(@D In a disability case, Form CA-1 or CA-2 should be placed under the
other documents in the case file. If a Form CA-7 is received, it is placed
under Form CA-1 or CA-2.

2) In a death case, From CA-5b should be placed under the other
documents. Form CA-5, the various certificates (birth, marriage, divorce and
death), and Form CA-6 are then filed in order from bottom to top.

3) If a disability case becomes a death case, all material related to the
death claim should be filed on a separate spindle, beginning with Forms
CA-5b and CA-5, the certificates, and Form CA-6. Forms CA-24 and other
documents relating to benefit payment changes may be placed on a separate




spindle. The Form CA-800 from the disability case may be added to the old
spindle.



C Filing Down. After reviewing or completing action on loose documents, the
CE should initial and date the upper right corner, punch a hole in the center of the
document, and place the material on the spindle.

(@9 Forms returned by the recipient with information written on the
reverse, such as CA-1027, should be placed face down so that the
information is uppermost.

2 Documents which arrive stapled together should be separated before
they are placed on the spindle, so that they can be easily reviewed in the
future.

€)) Legal-sized pages should be folded at the bottom to letter size.

d. Copies. Mail is filed by date of receipt from bottom to top. If a duplicate
copy (for instance, of a medical report or claim form) is received, the CE may discard
it. However, if the second copy is sent with a cover letter, the CE should retain it so
that the file will show that the writer of the letter included the evidence as stated.

2-0400-5 Maintaining Files
5. Maintaining Files. This paragraph discusses the need to protect files against loss and
damage and to keep them in an orderly, readable condition for ease of review.

a. Damaged Documents. Torn documents should be repaired with transparent
tape. If it is necessary to photocopy damaged documents to have legible copies in
file, the originals should be retained. To prevent claims forms and notices of injury
from being detached from the spindle, stiff paper backing may be placed at the
bottom of the file.

b. Damaged Case Jackets. If a folder is damaged beyond repair with
transparent tape, the entire case file should be sent to the Mail Room for repair or
replacement.

C. Dividing Files. If the amount of material in a case starts to exceed the
physical capacity of the file, the CE should send the file to the Mail Room with a short
memo asking that the file be divided into "A" and "B" parts (see FECA PM 1-500.5).



2-0400-6 Requesting Files

6. Requesting Files. This paragraph describes how to obtain files not in the CE's
location.
a Within the DO. Individual files within the DO may be requested on Form

CA-33, Case File Release or Call Request, according to the instructions on the form.
Mail and File staff will search for the case on a priority or regular basis, depending on
the reason for the request. (If no reason is given, a regular search will be made.)

b Qutside the DO. To request a case file from another office, the CE must
complete Section A, Items 1 through 9, of Form CA-58, Case File Transfer, and
forward the original to the ADD or designee. If the request is to be handled on a
priority basis, the reason for doing so must be stated in Item 8. The Mail and File
Unit will request the case.

C. Telephone Requests. Where a telephone request is necessary and a case file
cannot be located, Mail and File staff will prepare a From CA-33 on the basis of the
telephone request.

d Lost Files. If a case file cannot be located within a reasonable period of time,
it may be necessary to reconstruct it. To do so, the CE must write to the claimant,
the employing agency, and all known medical providers and ask them to submit
copies of all material in their possession which relates to the claim.

2-0400-7 Incoming and Outgoing Cases

7. Incoming and Outgoing Cases. This paragraph describes the actions which CEs
should take on cases and mail newly delivered to their locations and on cases where their
work is completed.

a. Incoming Cases. The CE should screen incoming cases to identify those
requiring priority action and dispose of any which have either been misrouted or
which are quickly and easily handled. Pending cases should also be screened on a
daily basis to review newly drop-filed mail.

b. Outgoing Cases.

(1 Cases requiring further action in other parts of the DO should be
routed to their new location(s), with the CE's location shown last if the CE will
need to review the case after the other actions are taken.

(2) Cases not requiring further action should be sent to the file room. All
loose mail must be filed down, and any entries to the summary form must be
completed.

(@ For open cases, a call-up must be keyed in the automated
system.

(b) For closed cases, the proper closure code must be entered into



the automated system (see FECA PM 2-0401 for a list of codes).

2-0400-8 Doubling Case Files
8. Doubling Case Files. This paragraph describes the process of doubling cases from

the claims standpoint. The mechanics of doubling are addressed in FECA PM Chapter
1-500.4.

a. Definition. Doubling is the combination of two or more case files. It occurs
when an employee has sustained more than one injury and it is necessary to
combine all of the records in one case folder. The case records are kept separately
but travel under one claim number, which is known as the "master file". The
subsidiary and master files are cross-referenced in the FECS data base.

b. Responsibilities. The responsible CE reviews newly created cases for potential
doubling and making doubling recommendations. The District Director or
designee(s) approve case doublings and settle any disputes about whether cases
should be doubled and which case file number should be the master file number.
Unit claims managers may be designated reviewers. Mail Room staff combine the
records, and ADP staff update the automated system to show master and subsidiary
case file numbers.

C When to Double Cases. Cases should be doubled when correct adjudication
of the issues depends on frequent cross-reference between files. Cases meeting one
of the following tests must be doubled:

(1 A new injury case is reported for an employee who previously filed an
injury claim for a similar condition or the same part of the body. For
instance, a claimant with an existing case for a back strain submits a new
claim for a herniated lumbar disc.

2 Two or more separate injuries (not recurrences) have occurred on the
same date.

3) Adjudication or other processing will require frequent reference to a
case which does not involve a similar condition or the same part of the body.
For instance, an employee with an existing claim for carpal tunnel syndrome
files a new claim for a mental condition which has overlapping periods of
disability.

Cases should be doubled as soon as the need to do so becomes apparent.

d. When to Avoid Doubling Cases. If only a few cross- references will be
needed, the cases should not be doubled.

(@9) Cases of this nature include those where:

@ Problems arise in distinguishing the cases for bill pay and/or



mail purposes, such as when the same physician is treating the
claimant for more than one injury;

(b) Periods of disability overlap; and

(©) A single individual should handle the cases to ensure
consistency and fairness.

(2) If cases are not doubled and cross-reference is needed, and no
CASEGB32 report appears in the file, the CE should note related cases on Form
CA-18. Medical and other evidence from other injuries may be copied,
annotated to show the source, and added to the file. This process should
mainly be used in cases closed for over two years that were accepted for
minor conditions, and short-form closures over two years old.

e. Doubling New Cases. When a new case is created, the CASE632 report,
"Claimant New and Prior Injuries Report", is produced. This report identifies cases
which already exist for the employee in question. Mail Room staff will forward any
new case for which a CASE632 is produced, even if it is closed short-form, to the
responsible CE.

(@D The CE will examine the case (and the other cases listed on the report)
and decide whether doubling is needed. If so, the CASE632 should be filed
just above the CA-1 or CA-2.

2 The CE should send a request for case doubling to the designated
reviewer, along with the cases. This request, which may be made by informal
(handwritten) memo, should show the case file numbers, the master case file
number, the reason for doubling, the CE's initials, and the date.

3) If the reviewer approves the doubling, he or she should send the cases
to the Mail Room.

f Doubling Established Cases. If the CE notes, while examining a case file, that
other injuries may bear on the case at hand, he or she should request the other case
file(s). If the cases meet one of the criteria noted in subparagraph a above, the CE
should request that they be doubled as described in subparagraph e(2) above. The
reviewer will send approved requests to the Mail Room.

g. File Number. The master case file number is usually the oldest (by file
number) case in the office. The CE responsible for the master case file is also
responsible for subsidiary files. To avoid changes in CE assignments when a new
claim is filed, any related case(s) received at a later date will be doubled into the
existing master case file.

h. Subsidiary Cases. These case are not necessarily inactive and may be in an
open status. If a subsidiary case is open, it should also have appropriate call-ups in
place.




i. Advising the Parties. When case files are doubled, the responsible CE should
so advise the claimant, the employer, the treating physician, the authorized
representative, and other interested parties in writing. The letters should state
which file number to use for inquiries, medical bills, and compensation claims.

j. Payment of Bills. If the accepted conditions in doubled cases are the same,
the employing agency is the same, and no third party is involved, bills should be paid
using the master file number (if that case is open).

However, where accepted conditions among doubled cases are dissimilar, or
employers have changed, or third party liability is involved, bill payments are to be
made under the appropriate case file number.

2-0400-9 Custody and Storage of Files

9. Custody and Storage of Files. This paragraph discusses how CEs are to store cases
assigned to them. FECA PM Chapter 1-0500 addresses custody and storage of case files in
general.

a Location. CEs should return files to designated shelves in the claims units at
the end of each work day. Files are not to be stored in desk drawers, on the floor, or
on tables or window sills, etc.

b. Removal of Files. No one may remove a case file from the premises of the
DO without the prior written approval of the District Director (DD), ADD, or their
designee. The approval should take the form of a memorandum to the file, signed
by one of these persons, which states the case file number, claimant's name, date of
injury, name of the person taking the file, the destination, the date, and the reason
for removing the file from the premises.

The memorandum should be prepared in triplicate, with the original to the case file
jacket, a copy to the person removing the file, and a copy to the Mail and File Unit.
The case jacket, along with the Form CA-800 or Form CA-105 and the memo, should
remain in the DO in a Contents-Out or similarly-designated file until the contents are
returned. The location of the jacket should be noted in the automated system.



2-0400-10 Case Transfers and Loans
10. Case Transfers and Loans. This paragraph describes how case files are transferred

and loaned and how mail is forwarded from one DO to another.

a.

Reasons for Transfer and Loan. Transfers occur most often because the

claimant or beneficiary has moved to another jurisdiction. Loans occur most often
between the DOs and the National Office (NO). The NO may request cases for
review by the Director of OWCP, the Director for FEC, the Employees' Compensation
Appeals Board (ECAB), the Branch of Hearings and Review (H&R), or other OWCP

staff.

b.

Review by ADD or Designee. Individuals with authority to transfer or loan

cases should determine whether:

C.

(@D The case has been adjudicated (unless the nature of the claim--e.g.,
Agent Orange exposure--brings it under the jurisdiction of another DO);

(2) All pending actions have been taken, all correspondence has been
answered, and all mail is filed down on the spindle in order of receipt;

(€)) The case file jacket is in good condition; and

4) Reqgular payment information has been entered into the Automated
Compensation Payment System (ACPS) if necessary so the override mode
need not be used. If an override cannot be removed, a memorandum should
appear in the file explaining the need for it.

If the claimant has moved, the ACPS and Case Management File (CMF)
records should be changed. (However, if the claimant is receiving ACPS
payments by EFT, the ACPS address should not be changed.)

Procedures for Transfer. When the DO receives a Form CA-58 requesting a

case, Mail and File staff will locate the file, attach the Form CA-58 and send it to the
ADD or designee. If the case meets the criteria stated above:

(1 The ADD or designee will authorize the transfer by completing items
10b and 10c of Form CA-58;

2) The Systems Manager or designee will transmit the electronic records,
including ACPS records, Bill Processing System records, and any health
insurance enrollment or debt records [through the Debt Management System
(DMS)].




d

3) Mail and File staff will notify the claimant, the employing agency, and
other interested parties of the transfer; change the location code to reflect
the transfer; and send the file by certified mail to the requesting office.

Procedures for Loan. Cases docketed by the ECAB or requested by H&R are

requested over the automated system, and the box labeled "ADP" in Item 9 of Form
CA-58 should be checked. Other requests may be made verbally, by e-mail, or by
Form CA-58.

e

(1 The reason for the loan and the name of the requestor should be
stated in Items 8-9 on Form CA-58.

2 Cases should be mailed to 200 Constitution Avenue N.W., Room
N-4421, Washington, D.C. 20210. Use of this address will ensure that the
cases are routed through the NO database.

€)) The electronic records should always be sent for cases requested by
the ECAB or H&R. They will not include the health insurance enrollment
and/or the DMS record, if any. These records will remain in the DO.

Receipt of File. When the file arrives in the requesting DO, Mail Room staff

will log the case into the database and send it, with Form CA-58 attached, to the
person who requested it.

f

(@9) Transfer. If the file will remain permanently at the requesting DO, the
CE must ensure that case file information, such as mailing and check
addresses, is correctly recorded in the ACPS and CMF before filing down Form
CA-58.

(2) Loan. Cases on loan should be returned as soon as possible. If
necessary, material from the borrowed file may be photocopied.

Transferring Mail. Mail always follows the case file, even when the file has

been loaned temporarily to another office. All such mail will be collected in the Mail
Room and sent to the various owning DOs on a daily basis.
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2-0401-1 Purpose and Scope

1. Purpose and Scope. This chapter describes the Federal Employees’ Case
Management System insofar as it records and supports Claims Examiners’ (CEs’) actions
and outlines their responsibilities for maintaining an accurate data base and managing a
case load using the automated system. The Disability Tracking System is addressed in
FECA PM 2-0601.

2-0401-2 Responsibilities



2.

Responsibilities. The CE has primary responsibility for keeping the automated Case

Management File (CMF) accurate, and may use the various capabilities of the system to
monitor and assist case processing.

2-0401-3 System Components

3.

System Components. The case management system has multiple subsystems with

which the CEs interact. Some of the subsystems are:

a. The Compensation Management System. The CE’s responsibilities include
providing accurate and detailed payment set-ups for entry into the system.

b. The Correspondence Management System. The CE uses this system to
generate letters to claimants, employing agencies, and other interested parties.

C. The Case Management System, including the imaged case record. This
program includes a query function, which allows CEs to obtain information about
specific cases, and it includes other sub-systems which allow CEs to enter new data.

2-0401-4 System Capabilities

4.

System Capabilities.

a. When an injury report or claim for occupational disease is received in a
district office, a record is created in the Case Management System and an
acknowledgement to the agency and the claimant is generated automatically. The
system controls number assignments and edits entries for duplication of date and
other identifiable errors.

b. CEs are required to record their adjudicatory actions in the Case Management
System, which should contain current status of each case and the effective date of
that status. Other data recorded in the Case Management System include third
party status and rehabilitation indicators. Definitions of adjudication and pay status
codes appear in paragraphs 6 and 7 below.

C. Reminders may be set, allowing CEs to diary cases for further review and
action.
d. Responsible Claims Examiner (RCE) is shown in the Case Management

System. This shows who is currently managing the case.

e. Incoming and pending mail may be viewed in the imaged case file. Priority
correspondence is tracked in the system and assigned automatically for some
correspondence types or upon review as assigned by the CE.

f. Reports can be produced by managers and CEs using the automated
reporting system. These reports are used to query pending cases in need of action
and for case management purposes.

g. Addresses for frequent correspondents other than the claimant or beneficiary
are maintained in the Case Management System. Entry of names and addresses of



authorized attorneys and other legal representatives is required; entry of other
names and addresses is optional. By entry of these addresses into the system, the
CE is able to pull them into correspondence as needed.
2-0401-5 Status Changes
5. Status Changes. The Case Management System contains a pair of two-character
code fields for recording the status of the case file. Adjudication status codes are used to
record acceptances and denials of benefits, and case or pay status codes are used to track
the level of payments authorized on a case. CEs and claims supervisors have sole
responsibility for ensuring that these codes are kept accurate and current. Since office
performance is largely measured by the dates these codes are assigned and by the
proportion of cases in various statuses to total cases in the office, the integrity of code use
is extremely important.

2-0401-6 Definitions of Adjudication Status Codes

6. Definitions of Adjudication Status Codes. With the exception of noncontroverted
no-time-lost cases discussed in paragraph 8, the adjudication status code field may not be
filled until the initial acceptance or denial of the case by the responsible CE. Assignment of
any of the codes beginning with "D" should reflect a formal decision with appeal rights.

Eighteen (18) two-character adjudication status codes are available in the system. Brief
definitions are given below.

Acceptances
AM: Condition accepted as compensable. If open, entitlement to medical benefits only.

AL: Condition accepted and some period of disability supported by medical evidence.
Leave elected or used awaiting decision.

AC: Condition accepted as compensable; some period of entitlement to continue pay
accepted.

AD: Condition accepted as compensable; some period of entitlement to compensation is
or was accepted; not being placed on periodic roll.

AP: Condition accepted as compensable; is or was entitled to compensation on the
periodic roll.

AF: Death accepted as work-related; some beneficiary is or was entitled to benefits.
AT: Condition accepted as work-related but claimant entitled only to medical benefits.

AO: Case previously approved; no benefits payable. May be used to identify a case with
a third party credit being absorbed in conjunction with MC case status.

Denials—Any denial code prevents entry of payment data in the automated compensation
payment system.



DO: Disallowed pending.

D1: Denied as not timely filed, without entitlement to medical benefits (use AT for
pre-1974 cases where monetary benefits are denied and medical benefits are payable). Do
not use in COP time denials.

D2: Denied; claimant not a civil employee.

D3: Denied; fact of injury not established.

D4: Denied; not in performance of duty.

D5: Denied; causal relationship not established or disability due to injury has ceased.

D7: Remanded by ECAB.

D8: Remanded by H&R.

D9: Request for reconsideration pending.

SU: Consideration for benefits suspended for failure to report for an Office-directed medical
exam. This is also used when an initial claim is withdrawn. Use with code CL.

2-0401-7 Definitions of Pay Status Codes

7. Definitions of Pay Status Codes. Every case file acquires a pay status code (or case
status code) when it is created and retains such a status throughout its existence. Before
the case is adjudicated, the pay status code reflects whether it has been reviewed, and
afterwards it reflects whether and what benefits are being paid or are payable. There are
nineteen (19) two-character pay status codes in the system. Only certain codes are
compatible with payment through the Compensation Management System and allow for bill
payment. Brief definitions are indicated below.

UN: Case created, not reviewed. This status is automatically generated at the time of case
create, and should not be changed unless the case has been reviewed by a CE.

UD: Under development. Used whenever further development is needed before pay status
or closure status can be assigned. Assigned without an adjudication code, after initial
review if there is not enough evidence for acceptance or denial. Assigned with DO if a case
in D__ status is remanded for development by the Employees’ Compensation Appeals Board
(ECAB) or Branch of Hearings and Review (H&R), or is under reconsideration.

MC: Entitled for the time being to medical treatment only. Only used in combination with
“A_” adjudication code.

DR: Entitled to payment on daily roll; permits payment through the compensation
management system. Used for finite period of wage loss or repurchase of leave; not used
for schedule award paid in lump sum or for initial or final supplemental payment where the
case is or will be on the periodic roll.



PR: Entitled to payment on periodic roll. Used with AP.

PN: Entitled to payment on periodic roll; formally determined to have no wage
earning-capacity or re-employment potential for indefinite future. Used with AP.

PW: Entitled to payment on periodic roll at a reduced rate, reflecting a partial wage-earning
capacity or actual earnings. Used with AP.

PS: Entitled to payment for schedule award, whether periodic or when a single schedule
award payment is made on the daily roll because this single payment represents the initial
and final payment of the entire award. This occurs when the date of maximum medical
improvement is in the past and the percentage is small enough so the entire award is paid
in the past and in full representing one single payment. Assigned with AP to effect payment
through the compensation management system.

LS: Entitled to payment of a lump sum schedule award. Assigned only with code AP. Code
should not be changed until the schedule award entitlement period has ended.

DE: Monthly payments are being made to at least one beneficiary of a deceased Federal
employee. Used with AF. Also required to pay burial, transportation and administrative
costs.

ON: Overpayment exists; final decision made on issues of fault and waiver. Claimant not
on periodic roll.

OP: Overpayment exists; final decision made on issues of fault and waiver. Claimant on
periodic roll.

C1: Closed, accepted, no further payments anticipated; no time lost from work. Assigned
only with AM.

C2: Closed, accepted, no further payments anticipated, time lost covered by leave, leave
not repurchased. Used with AL adjudication code.

C3: Closed, benefits denied. Assigned with “D_" adjudication code.

C4: Closed, entitlement to continued pay accepted, pay was continued for time lost from
work; no further payments anticipated. Assigned with AC.

C5: Closed, previously accepted for benefits, all benefits paid.
CL: Administrative closure.
RT: Retired or awaiting retirement.

2-0401-8 Assignment of Status Codes
8. Assignment of Status Codes. Rules for assigning status codes to cases as they pass




through the system will be given at appropriate points in the case development and case
management chapters of the Procedure Manual. So that this information is available in
summary form, and its relationship to information tracked by reports is clear, a brief
account of proper code assignment in developing and adjudicating cases is given here.

a.

Primary Adjudication.

(1) Creation. Each case received is placed in status UN at time of case
create. No adjudication code is used with UN, and bills cannot be processed
while case is in this status. Cases move from UN to UD when reviewed by a
CE who makes that disposition.

(2) Development/Review. If the CE is unable to accept a condition without
more information, appropriate development letters are prepared and the case
should be placed in status UD.

For a primary case under development, no adjudication status code is
assigned. Status UD permits payment of bills, but without an
adjudication code only bills properly authorized by Form CA-16 or OWCP
referral should be paid.

(3) Acceptance. If the CE is able to accept a condition, either on first review
or after development, the condition, as well as an appropriate adjudication
status and pay status, are entered in the case management system. The
adjudication code will depend on whether the CE accepts any period of
disability as supported by medical evidence. All approval (A_) codes must
reflect true adjudication, which includes acceptance of the five basic
requirements and approval of a condition, and the status code date should be
the date on which the case was approved.

While the case remains open and no period of compensation is approved, the
appropriate pay status code is MC. The case should remain open as long as
bills are anticipated and/or there is no reported return to work. Thus, the CE
would make the following disposition of an accepted case for which no claim
for wage-loss beyond COP has been filed:

AM/MC: Condition accepted as injury-related. No period of disability
accepted as injury-related. Further bills expected and probably
payable. (This would be the status for an accepted no-time-lost
case.)

AL/MC: Condition accepted as injury-related. Leave was elected on
Form CA-1, or it is being used to cover disability due to occupational
disease. Some period of disability is supported by medical evidence.
Case is being held open for medical bill payment.

AC/MC: Condition accepted as injury-related. Continued pay was
elected and is supported for some period. Further bills expected and



payable.

If COP was elected but must be denied, and the case as a whole is
accepted, the appropriate status is AM/MC. This can change to AD/_
if a claim for leave repurchase or wage loss is accepted. If leave is
elected, but no period of disability is supported by medical evidence,
the appropriate codes are AM/MC.

(4) Closure (in minor cases). With the exception of noncontroverted
no-time-lost cases, all cases must be adjudicated, with acceptance of a
condition or formal denial, as well as appropriate status codes entered into
the case management system.

The appropriate closure codes for adjudicated cases involving no-time-lost,
leave, or short term disability situations are:

AM/C1: Condition accepted. Up to $1500 in medical payments can be
made without adjudication by the CE. No time lost.

AL/C2: Condition accepted. Some disability supported and covered
by leave. No further claim or bills expected.

Non-controverted no-time-lost cases will be closed without adjudication by
the CE as soon as they are created, and will not subsequently require the CE’s
attention unless any of the following apply:

(a) The total amount of medical bills exceeds $1500;

(b) Evidence is received to show that the injured employee was
disabled for work after the date of injury;

(c) Evidence is received to show that a schedule award may be
payable for permanent impairment.

Prior to releasing cases to the claims units, the District Office will identify the
non-controverted, no-time-lost traumatic injury cases.

COP cases should not be closed until a date of return to work is in file, on
Form CA-1, Form CA-3, or other documentation in the file. The appropriate
closure code, if no further disability is claimed, is AC/CA4.

If COP is elected but disputed in an accepted case, the code should be AM/MC
until closure. The issuance of Form CA-1050 should not lead the CE to assign
a “D” code. If the case as a whole is denied, Form CA-1050 is not used and a
formal notice of decision with appeal rights is issued, with explicit reference to
any COP claimed or paid.

Compensation Payment.




(@D) Daily Roll. The codes for daily roll payments are AD/DR (accepted for
daily roll compensation; compensation payable). If continuing CA-7 Forms
are expected, the case should remain in that status and should not be placed
in a closed or medical pay status, since these will not permit payment through
the compensation management system.

Lump sum schedule awards must be in AP/LS status. Therefore, even if a
one-time payment of a schedule award is being made, the CE should not use
AD/DR. The appropriate status after the payment is made would be AP/C5
or, if medical care continues, AM/MC.

When the claimant returns to work (or ceases to claim compensation) and
medical bills are still coming in, the codes should be AM/MC. If the claimant
is discharged from treatment, the case is closed AM/C5.

Cases in AL/_ status in which a claim for leave repurchase is filed should
remain AL until a leave-buy-back payment is set up, at which time the case
status changes to AD/DR.

(2) Periodic Roll. A case in which extended disability is anticipated is paid
on the periodic roll and should be in status AP/PR. These codes also apply if
the periodic roll payments have ended, and a last payment, not equal to a full
four weeks, is paid to fulfill claimant’s entitlement.

The case should remain AP/PR while being developed for re-employment
potential by the CE, or to determine whether disability continues to be due to
the employment. When a determination on future entitlement is reached, the
status will change from AP/PR as follows:

AP/PW: Claimant has returned to work with some loss of actual
earnings, or claimant’s benefits were reduced to reflect a partial
earning capacity. Claimant in this status should not be receiving
compensation for temporary total disability or a schedule award.

AP/PN: After full development, it has been determined that the
claimant has no earning capacity, and a memorandum to that effect
has been certified by the Supervisory Claims Examiner (SCE) and
placed in the file. These cases must still be reviewed annually to
determine whether the status is justified.

€)) Schedule Awards. If a schedule award is being paid, the case should
have status AP/PS whether it is being paid on the periodic or the daily roll. If
a lump sum schedule award is being paid, the case should have status AP/LS.
After expiration of lump sum payment of a schedule award, the case is
changed to AP/MC by the system. Further determination by the CE is
required to decide whether the status should be changed to AP/C5 or, if
medical care continues, AM/MC.




A case should remain in AP/PR status while the CE is determining its ultimate
disposition. Cases in PR status for one year or more should be reviewed to
determine whether there is a basis for rehabilitation, re-employment, or wage
earning capacity determination.

4) Closure Without Denial. When a claimant who has been receiving
compensation on the daily roll returns to work and is discharged from medical
care, the case is closed AD/C5. A periodic roll case, when entitlement to
medical and compensation ends, becomes AP/C5. However, if expenses for
medical treatment are expected to continue after wage loss compensation
ends (the claimant is working or elected an OPM annuity), the case may be
held in AM/MC status and eventually closed AM/C5.

AO0/C5 should not be used routinely on closed cases.
C. Denials.

(1 Use of Denial Codes. A denial adjudication code should reflect a
formal decision with full appeal rights, and the adjudication status date should
be the date of release of the formal decision by the authorized person.

Denied cases are always closed, except on remand from H&R or the ECAB.
The codes are shown in paragraph 6 above.

(2) Denial of Monetary Benefits with Continuing Medical Care. If
monetary benefits are denied by formal decision, but entitlement to
medical benefits continues, the case may be assigned code AT/MC.
Examples of AT/MC are:

(a) Claimant has x-ray evidence of asbestos-related disease,
but no disability for work and is entitled to yearly medical
examinations.

(b) Claimant returned to work without loss of earnings, but will
continue to require periodic payment of medical expenses, as
for prosthesis repair.

The use of these codes will enable district offices to distinguish cases
which are inactive but must be kept open and in inventory (AT/MC)
from those which are temporarily active but may eventually be closed
and removed from inventory via retirement (AM/MC).

3) Closures. The appropriate closure code when a case is denied
for one of the five basic requirements is C3. C5 may be used with D5
when entitlement ceases after initial acceptance.

d. Reconsideration, Hearings, Appeal. Code D7 or D8 is used when a
remanded case is not in a payment status and a de novo decision has not




been issued. The pay status is UD. D9 is used while an application for
reconsideration on a denied case is being processed. Cases in pay status
(LWEC, SA) which are remanded or under reconsideration will retain the
adjudication and pay status appropriate to their benefit status (e.g. AP/PW).

e. Reopening Closed Cases.

(1) Closed cases should not be reopened merely to pay medical
bills.

(2) Denied cases on which a medical bill is payable must be given a
payable status temporarily in some instances. Code AM/MC may be used.
Efforts should be made to ensure that cases are promptly restored to closed
status after the bill has been paid.

(3) Where Form CA-2a or other claim for recurrence is received, case
should be reopened using the last adjudication (A ) code and UD.

(4) Remands and reconsideration on denied cases should be assigned the
adjudication code D7, D8, or D9, as appropriate, and pay status UD.

(5) Noncontroverted no-time-lost cases which later require adjudication by
the CE which cannot be accepted immediately must be reopened. This may
be done manually or by the system, and the case status will be UN.

f. Death. Cases on which death benefits are to be paid must be placed

in status AF/DE, which allows payment of burial, administrative costs and

survivor benefits. AF/UD may be used for a case in which employment-related death
is accepted but documents such as birth certificates, marriage certificates, or
election forms have not been received. When there is no further entitled beneficiary
because of remarriage, completion of college, etc., the case should be closed

AF/C5.

2-0401-9 Inquiries

9. Inquiries. In addition to its essential use in enabling CEs to take timely and proper
action on files, and to enable supervisors to monitor case actions, the case management
system provides basic information to contact representatives and others for use in
responding to inquiries. It is to the advantage of the CE to maintain correct coding
information in the system so that a representative can answer telephone inquiries without
having to contact the CE for information.

2-0401-10 ICD-9 Codes

10. ICD-9 Codes. When conditions are accepted as work-related, the CE should enter
the corresponding ICD-9 codes into the case management system. The codes are found in
the ICD-9 manuals or electronic ICD-9 reference material. As additional conditions are
accepted, the ICD-9 codes should be added to the system.

a. Severity of Condition. The ICD-9 code should accurately reflect the severity



of the condition accepted. For instance, if the OWCP has accepted a herniated
lumbar disc (code 722.10), the code for lumbar strain (847.2) should not be used
instead. Coding should be as specific as possible, coded to the 4™ or 5™ digit.

b. Surgery. When a surgical procedure has been accepted as work-related, the
CE should ensure that the accepted condition has been upgraded, when necessary,
to ensure that bills will be paid appropriately.

C. Psychiatric Conditions. When a claimant who has a physical work-related
condition requires treatment for a related psychiatric condition (e.g., depressive
reaction), the CE must add the psychiatric diagnosis to the system. Failure to do so
may result in denial of bills for psychiatric care.

d. Specific Identifiers. One-character identifiers unique to the case management
system are used to add more specificity to ICD-9 codes. These identifiers are:

R Right

L Left

B Both

A Aggravation
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2-0402-1 Purpose and Scope

1. Purpose and Scope. This chapter describes Claims Examiners' (CEs") responsibilities
in maintaining the security of payments of compensation. It establishes guidelines and
procedures for referring cases to the Office of the Inspector General (OIG) or to
investigators of the Wage and Hour Division or the Office of Federal Contract Compliance
Programs (OFCCP).

2-0402-2 Monitoring Files and Documents

2. Monitoring Files and Documents. It is the CE's responsibility to monitor cases for
indications of fraud or abuse. This responsibility includes reviewing forms and documents,
checking facts for plausibility and consistency, reviewing payment activity, acting on
complaints and witness reports, and generally attending to the accuracy and reliability of
documentation in the file.




a. Signatures. The CE must review claim forms and certified documents to
ensure that original signatures are present. Original signatures of those persons
who certify the accuracy of the information enable the Office to hold them
accountable for any misinformation furnished. When claims forms, claimant
statements, form medical reports such as CA-20, and witness statements are
received without original signatures, they should be copied and returned for proper
signature. It is not usually necessary to copy both the face and reverse of a form.
The original form should not be returned.

Signatures should be reviewed to ensure that they have not been altered. If the
signature has been amended or if it appears to be different from other specimens in
file, the CE should determine whether the signature is genuine by contacting the
person who ostensibly signed the form. If the signature is invalid, the matter should
be brought to the attention of the OIG.

b. Alteration of Documents. Alteration of forms is most likely on Forms CA-7
and CA-8 and on medical forms such as CA-20, reporting dates of disability, leave or
pay information, etc. It may only be necessary to check with the person who
prepared the form to ascertain whether the alteration was made by a third party. If
it appears that information submitted by the agency or physician has been altered by
a claimant in an attempt to significantly misrepresent the facts, the case should be
submitted to the OIG (see paragraph 4).

C. Inconsistent Information. The CE should review Form CA-1032 and other
forms to ensure that birth dates of children and earnings information are consistent
from one report to the next. If discrepancies are found which do not appear to
accidental, the CE should develop the record to determine the facts. If a discrepancy
can be satisfactorily resolved by letter or telephone call, and overpayment has not
resulted, the CE should document the file with the correct information, but not alter
the erroneous form or document. If preliminary exploration indicates a pattern of
deception, and the exact facts cannot be established with certainty, an investigation
may be required. For example, if there are inconsistent reports of earnings and
employment over a long period during which compensation has been paid for total
disability, investigative help should be requested to establish the earnings record for
that period.

d. Other Factors. The CE should be alert to any information which indicates that
an improper claim was filed or that a questionable activity, either within or outside
the office, has occurred. The best protections against fraud and abuse are careful
and attentive case monitoring and intelligent reading of documents. Maintaining
current call-ups on all open cases, corresponding with the attending physician,
checking the official superior's allegations concerning the claim, and reviewing
compensation and medical history against approved payments will prevent fraud in
the compensation system.

2-0402-3 Payments

3.

Payments.

a. Unexplained discrepancies between the Office's payments and the actual




medical services received should be explored when reported by the claimant.
Discrepancies in dates may be due to the claimant's lapse of memory, and
unidentified providers may be Office consultants who reviewed the file. If a
significant discrepancy is reported, the case file and billing history should be
reviewed, and remaining problems referred to the OIG for investigation as explained
in paragraph 5.

b. CEs should obtain ACPS and BPS reports periodically to determine if improper
payments are being made on cases under their jurisdiction. In addition, payment
histories on missing cases should also be reviewed. Any evidence of medical or
compensation payments made on a case which are not clearly supported by the
evidence of record or otherwise explained should be brought to the attention of the
Assistant District Director (ADD).

2-0402-4 Information from Outside Sources

4. Information from Outside Sources. Witnesses, whistleblowers, and other
complainants occasionally call or send statements reporting that a claimant has undeclared
earnings, engages in vigorous yard work while collecting total disability compensation, etc.
The CE should document the file with a complete description of any incoming call and
compare the information against other evidence in file to determine whether the allegation
requires investigation. The lay person, unfamiliar with compensation, may place undue
significance on observations of work and activity. If legitimate questions arise from the
complaint, the CE should resolve them in one of the ways described above, by development
of the record or by referral for investigation. The CE should not continue to correspond or
discuss the case with a spouse, neighbor or other external party. If an affidavit or
statement is required from such a party, it should be obtained by an investigator.

2-0402-5 Unreported Earnings

5. Unreported Earnings. A doctor's report or a letter may contain indications that a
claimant has earnings which are not being reported. If an interim medical report mentions
the claimant's job, Form CA-1032 may be sent to obtain confirmation of the employment, or
a narrative letter may be drafted asking for specific information. If the claimant's response
is inconsistent with the record, an investigation may be requested. Further evidence of
unreported employment should be referred to the OIG.

Claimants are required to report all employment, whether salaried or not, and
self-employment. They are not required to report investment income or ownership of a
business in which they take no active part. If the claimant's role in a business or
employment activity is ambiguous, the claimant should be asked for precise information
about the activities performed, the hours of activity each day or week, and any other
information which would enable the CE to determine whether the claimant has
demonstrated an earning capacity. If the claimant's responses continue to be unclear, the
CE may request an investigation to determine the extent of the claimant's activities, and
whether these activities generate any income.

2-0402-6 Action Where Fraud is Not Involved
6. Action Where Fraud is Not Involved. Investigation by a Compliance Officer of the
Wage and Hour Division, an OWCP investigator, or by claims personnel may be requested as




a routine matter in situations which present no clear indication of fraud. For example, such
an investigator may check on the activities of a person receiving periodic roll benefits to
obtain specific evidence of the kinds of physical movement (lifting, climbing) the claimant is
able to engage in, or visit a workplace to determine the factors of employment to which the
claimant is exposed.

a. Recommending Cases for Investigation.

(1 If a thorough investigation is needed, the CE should prepare an
information worksheet (Exhibit 1) and a typewritten memorandum to the
ADD, which includes:

(@ The particular issues about which additional evidence is
required; it is the CE's responsibility to give a clear and concise
description of the specific problem so that the need for the
investigation will be apparent.

(b) A resume of the relevant evidence appearing in the record.

(©) A brief explanation of the reason this evidence is not sufficient
to permit a proper determination.

(d) A brief outline for the kind of evidence which the investigator
should seek, including the names of any persons the CE believes
should be contacted.

Other material pertinent to the investigation, such as a blank OWCP-20 to
collect financial information in an overpayment case, may be attached to the
worksheet.

2) When only a few items are needed to adjudicate a case (i.e., a witness
statement or an existing specific medical report which correspondence has
filed to produce), the CE may request a limited investigation to secure the
evidence. The request should contain the full names and addresses of the
custodians of the needed evidence.

Under no circumstances should the CE attempt to instruct the investigator
concerning the conduct of the inquiry.

b. Decision to Investigate and Assignment of Claim. After compiling the material
listed above, the CE will send it to the ADD through the Supervisory Claims
Examiner. If the ADD agrees with the CE's recommendation, he/she will forward it
to the District Director (DD), who will decide whether the case should be
investigated. If so, the DD will forward it to the appropriate office for assignment.

In accordance with 5 U.S.C. 554(d), an individual who will be involved in the final
adjudication of a case may not participate in such an investigation.




C. After Assignment for Investigation.

(1 Until the investigation has been completed, it is the responsibility of
the CE to inform the investigator of any additional information received or
other developments in the case which may be useful in conducting the
inquiry. Such new material should be referred to the ADD, who will forward it
to the investigator.

2) The CE may properly continue the development of a case by
correspondence while it is under investigation where delay is anticipated in
the completion of the investigation. In other cases, development may
continue if the CE and the ADD believe that it would be useful.

d. Receipt of Report. When the investigation report is received, the CE will
review the report together with the case file and take whatever action is supported
by the findings. Any substantial indication of fraud should be referred to the OIG.

If reports show that the claimant's physical activity is inconsistent with medical
reports, the claimant should be referred to the attending physician with a statement
of facts reflecting the observed activity, and the physician should be asked for a
reevaluation of the claimant's fitness for work. Further medical development,
including a second opinion, may then be undertaken. The claimant's benefits may
not be adjusted unless and until the CE can establish a wage-earning capacity based
on actual earnings or suitable and available work.

2-0402-7 Action Where Fraud is Involved

7. Action Where Fraud is Involved. All OWCP personnel are responsible for reporting
actual or suspected abuse or fraud in FECA claims through appropriate channels to the OIG.
Form DL-1-156, Incident Report (Exhibit 2 (Page 1 (Link to Image), Page 2 (Link to Image)),
is used for this purpose. To maintain control over cases reported to the OIG, all Forms
DL-1-156 are to be submitted to the OIG under cover of Form CA-503, Referral of Cases
Under the Federal Employees’ Compensation Act to the Office of the Inspector General
(Exhibit 3 (Link to Image)). This informs the Inspector General of the case status, and
whether delays in OIG activity will delay adjudication of the case or payment to the
claimant. Known or suspected instances of fraud, abuse, waste or mismanagement, or
criminal conduct by or involving OWCP personnel or contractors are covered by Chapter 7 of
DLMS (Department of Labor Manual Series) 8. Specifics of the suspected fraud are reported
on Form DL-1-156 and processed as described in that section.

2-0402-8 Action Upon Ildentifying Possible Fraud
8. Action Upon Identifying Possible Fraud.

a. Initial Action. An OWCP employee who becomes aware of an actual or
suspected instance of fraud or abuse in a FECA claim.

(1 Immediately prepare a memorandum to the ADD, describing in detail
the known or suspected violation and recommending referral to the OIG. The




information or documents that led to the discovery or suspicion must be
referenced in the memorandum. To recommend referral to the OIG, the
information or evidence need not establish actual fraud or abuse, but only
raise a reasonable suspicion thereof.

2) If the suspected fraud involves a report that the claimant is working
while receiving compensation, the CE will, at the same time, release Form
CA-1032 or equivalent narrative letter to the claimant. No mention will be
made of the evidence received about work activities. This is necessary to
avoid conflict with any action that may be taken by OIG.

b. Actions by ADD. Upon receipt, the ADD will review the information or
evidence (including the case file) and will arrange for the preparation of Forms
DL-1-156 and CA-503 (in triplicate) for the signature of the Regional Director (RD)
(see subparagraph g below). The ADD, will make any pertinent comments on the
Form DL-1-156 (Block 14) and will forward the forms and the case file to the DD as
quickly as possible. Whether the ADD agrees or disagrees with the recommendation
for referral to the OIG, the forms and the case file must be forwarded to the DD. In
National Office (NO) cases, NO staff will prepare the forms in duplicate for the
signature of the Director for FEC, and forward the forms directly to him.

C. Review by DD. Upon receipt of the Forms DL-1-156 and CA-503, the DD wiill
review the forms and attachments, and the case file, and will make any pertinent
comments on the Form DL-1-156 (Block 14). The original and copies of the forms,
with attachments, will then be forwarded to the RD, regardless of whether the DD
agrees with the recommendation for referral to the OIG.

d. Review by RD. The RD will review the forms and their attachments upon
receipt. Any pertinent comments will be made in Block 14 of form DL-1-156. After
dating and signing the form, the RD will ensure that the originals, with attachments,
are forwarded to the appropriate regional office of the OIG. A copy of each of the
completed forms will be mailed to the Office of the Inspector General, Division of
Compensation Fraud Investigation, P.O. Box 1924, Washington, D.C. 20012. One
copy of each of the forms will be maintained in a locked file in the office of the RD.
In the National Operations Office, the DD will be responsible for the files. In NO
cases, the file will be maintained by the Chief, Branch of Regulations and Procedures.
Whether the RD agrees or disagrees with the recommendation for referral to the
OIG, the forms must be forwarded to the OIG for a determination of whether
investigation/action is warranted.

e. Placement of Documents. Prior to receipt of a report from the OIG,
information, documentation, and evidence concerning the known or suspected
instance of fraud or abuse will be placed in the case file and will not be removed
unless the OIG specifically requests its temporary removal from the file. The release
of OIG reports is covered in OWCP PM 1-400.

f. Reports of Fraud. Whenever an OWCP employee is contacted by someone




outside of ESA, whether a private citizen or government official, with allegations or
information regarding suspected fraud in an FECA claim, the individual will be

referred immediately to the ADD or the DD, who will report such contact to the OIG
by arranging for the completion and submission of Form DL-1-156 through the RD.

g. Use and Preparation of Form D-1-156, Incident Report. Form DL-1-156 is to
be used for reporting actual or suspected incidents of program abuse, fraud, or other
criminal violations involving DOL programs or operations. For reporting actual or
suspected fraud or abuse in the FECA program, the form will be completed as
follows:

Block 1. Enter the date the form is actually signed by the DD.

Block 2. Enter the FECA case file number.

Block 3. For use by the OIG only.

Block 4. Check as appropriate. "Supplemental” will be used when submitting
additional information not available at the time the initial report form was
sent to the OIG. Generally, "Final™ will not be used.

Block 5. Check as appropriate.

Block 6. Check as appropriate. Usually "Program Participant or Claimant™ will
be used.

Block 7. Enter district office address.

Block 8. Enter the date and time of the incident or discovery. If this is not
feasible, enter the date of the document or evidence which led to the
allegation or suspicion of the violation.

Block 9. Check as appropriate.

Block 10. Identify the law enforcement agency (such as FBI, U.S. Postal
Inspector, Naval

Intelligence, etc.) and furnish the agent's full name and address. Results of
the contact, including information requested or provided, should be shown in
Block 14.

Block 11. Check as appropriate. If necessary, a brief explanation may be
included in Block 14.

Block 12. Check "OWCP" and enter the value of funds involved, if available.

Block 13. Furnish the requested information, if available, on the person(s)
involved, such as the claimant, physician, etc.



Block 14. Provide a clear and concise statement of the incident. The
statement should include the persons and periods of time involved and
describe, if possible, how the incident was committed and/or discovered.

Block 15. The responsible official for the purposes of this procedure is the RD.
Block 16. Self-explanatory.
Block 17. Self-explanatory.

Block 18. Copies of all documents (such as forms, letters, reports, etc.)
pertinent to the incident, or necessary to clarify the facts, will be forwarded
with the original Form DL-1-156 to the regional office of the OIG having
jurisdiction, as well as with the copies of the form sent to the OIG,
Washington, D.C., and the Director for FEC. The original forms, letters,
reports, etc., will be placed in the case file.

h. Pending OIG Actions. The RD shall designate a member of his or her staff to
review the file of submissions to the OIG on a periodic basis. In any case where
payment or other adjudicative action is being held in abeyance pending OIG
disposition, a status inquiry should be sent to the regional office of the OIG to which
the material was sent each 30 days. The status of other cases should be checked
each 90 days. In the NO these duties will be performed by the designee of the
Director for FEC.

Any case where action has been delayed for more than 60 days pending OIG
disposition should be reported to the Director for FEC by memorandum, enclosing
copies of the Forms CA-503 and DL-1-156. In those cases where action by the
OWCP has not been held in abeyance awaiting OIG disposition, a report, enclosing
the Forms CA-503, and DL-1-56, should be made to the Director for FEC if no
disposition has been made by the end of six months following the submission of the
documents. When information is received that the OIG has disposed of a case, the
Director for FEC should be advised immediately if a report concerning a delay had
previously been made. The Director for FEC will advise the RD whether continued
monitoring by the district office will be necessary in those cases where reports have
been submitted to him.

i. Tracking. Any request for information, especially an investigative
memorandum, in connection with an investigation of an FECA claimant should be
tracked on a local PC system. Initial and follow-up actions should be monitored until
a resolution is reached, and the Regional Director should sign any correspondence.
The Office should retain tracking reports on the PC or in hard copy form.

2-0402-9 Physical Security

9. Physical Security. The physical security of claim files and access to automated
payment systems is the responsibility of the DD. Office rules established to protect against
loss must be followed carefully by all personnel. The CE should always be aware of the
responsibility to safeguard data in the FECS system, case files, and other sensitive




materials.



2-0402 Exhibit 1: Worksheet For Investigation Of FEC Claimant

Name of Claimant or Beneficiary:
OWCP Case File No. SSN
Address:

Telephone Number:
Date of Injury:
Condition(s) for Which Benefits are Claimed/Paid:

Claimant's Occupation:
Employment Address:

Has case been accepted? Yes No If so, is compensation being
paid? Yes No If so, at what rate? $ each four weeks

Purpose of Investigation:
Determine facts surrounding injury or exposure
Periodic roll employment check
Periodic roll activity surveillance
Overpayment financial questionnaire
Other (explain below)

Reasons investigation is requested:

Specific actions requested (interview, observation, etc.)

Claims Examiner: Date:
Telephone Number:

2-0402 Exhibit 2: Incident Report, Form DL-156 Page 1 (Link to Image)
2-0402 Exhibit 2: Incident Report, Form DL-156 Page 2 (Link to Image)

2-0402 Exhibit 3: Referral of FEC Case to the OIG Form CA-503 (Link to Image)
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1. Purpose and Scope. The purpose of this chapter is to provide specific instructions

for holding conferences with claimants, employing agency personnel, or other parties to
resolve complex issues and facilitate the claimant’s early return to work (RTW).

The issues commonly addressed through conferencing include employing agency
controversions and challenges, disputed facts or occurrences, and overpayments. In such
situations, the conference is employed as a means of fact-finding, following which a decision
is made.

A Disability Management (DM) conference is different from these kinds of conferences in
that its goal is usually to facilitate the claimant’s return to the work force, and, as such, is a
form of principled consensus-building. If the objective of the RTW conference is reached, all
parties will experience a positive result.

Although conferences will sometimes be held in person with several parties in attendance,
most conferences will be held by telephone and will include the claimant and the employing
agency. It is important to note that there are no set rules on who should be part of the
conference or how many people should participate. Those who can help resolve the issue(s)
at hand should be involved.

2. Responsibilities. Senior Claims Examiners (SrCE) and journey level Claims
Examiners (CE) are responsible for conferencing cases. Non-journey level CEs may also
participate in some types of conferences.



The Supervisory Claims Examiner (SCE) may refer a case to a SrCE/GS-12 CE if he or she
determines that such a case would benefit from a conference; however, in most instances,
the SrCE/GS-12 CE is responsible for identifying cases for conferencing.

3. Types of Conferences. All conferences are to be non-adversarial in nature. There
are two specific types of conferences — formal conferences and informal conferences. This
chapter focuses primarily on formal conferences. Informal conferences as part of the
Disability Management process are discussed in greater detail in PM Chapter 2-0600-12.

a. Formal Conferences. A formal conference may be conducted in the following
types of situations.

(&) When entitlement (due process) is involved, e.g., during the
adjudication of a claim or reaching a final determination in an overpayment
case.

2) When an issue is in dispute or where detailed technical evidence is
required to decide an issue in a case.

In most other instances, an informal conference may be sufficient.

b. Informal Conferences. Ongoing and steady communication between all
parties involved in the DM process is vital to a successful resolution, and informal
conferences are a particularly effective means of addressing issues that arise that
may impede the return-to-work process. Conferences are also helpful when
miscommunication between one or more parties has occurred.

Participants involved in an informal conference will vary greatly depending on the
issue. During nurse intervention, the Field Nurse (FN) will often be involved as well
as the employing agency and the claimant. During vocational rehabilitation, often
times the Rehabilitation Specialist (RS) and the Rehabilitation Counselor (RC) will
participate along with the claimant and CE.

(1 An informal conference during DM should have the goal of addressing
the concerns of all involved parties and arriving at a solution that addresses
participant concerns whenever feasible within the confines and parameters of
the FECA program.

(2) Some reasons for conferencing during the DM process include:
disputed medical evidence being used for a return-to-work effort; questions
regarding the duties in a job offer; personnel issues pertaining to a job offer;
and expectations during the various phases of vocational rehabilitation,
including placement.

3) A detailed Form CA-110 (record of call) or a memorandum to the file
which documents the conference discussion should be placed in the case file.




(4) A formal follow-up or comment period is not required after an informal
conference. In most instances, the issue at hand will likely be resolved by
taking some other type of action, such as referring the case for a second
opinion, requesting a new job offer, or sending a narrative letter which will
reference the conference discussion.

4. Cases Suitable for Formal Conferences. Formal conferences should be
considered in the following situations:

a. The employing agency has controverted Continuation of Pay (COP) or has
challenged the claim. This may be due to Fact of Injury, Performance of Duty (e.g.,
recreational injuries, assault cases), or for some other reason.

b. An overpayment has been identified and an issue remains unresolved.

(1 The financial data in the file is not adequate for a decision on waiver or
repayment, or

2 The issue of fault is in question, or

3) No possible offset for recovery exists and compromise is possible.

C. Vehicle or housing purchase and/or modification. If the nature and
complexity of the issue in these circumstances is relatively minor, an informal
conference may be acceptable.

d. The evidence of record indicates that the claimant is not able to express
himself/herself well in writing.

5. Preparation. Before addressing the issues of the conference, the SrCE/GS-12 CE
should advise the participant of the nature, seriousness, and possible results of the
conference. The SrCE/GS-12 CE should also ensure that it is convenient for the participant
to proceed with the conference and that the participant has any necessary records at hand.
If either of these conditions is not met, the SrCE/GS-12 CE and the participant should
schedule the conference at a mutually agreeable time in the near future.

Especially for conferences involving more than one party, a pre-conference call may be
needed to schedule the call, provide the phone number, and explain the use of the
conference line. If a pre-conference call is held, a CA-110 should be prepared for the file to
document the call.

Upon calling the conference party, the SrCE/GS-12 CE should:

a. Give the participant a clear picture of the purpose of the conference call.

b. Explain the issues to be discussed.




C. Describe any evidence the participant needs to have for the conference call.

A pre-conference call is not a requirement. If the conference party is willing to proceed at
the time of the initial call, the SrCE/GS-12 CE can proceed with the conference.

6. Elements of a Conference. All conferences, regardless of whether there is a
pre-conference call, should include the following:

a. Identification of caller.

b. Statement of the purpose of the call.

C. Statement that notes will be taken and, for this reason, periodic pauses will
occur.

d. If the claimant is the only participant, advise him or her that information

gained during the call will be shared with the employing agency.

e. An acknowledgement from the participant(s) that he or she understands
the nature of the issues and the purpose of the conference.

7. Senior CE/GS-12 CE Actions. During the discussion, the SrCE/GS-12 CE should:
a. Address the issues in ascending order of difficulty and listen carefully to
what is being said.

b. Take notes complete enough to capture necessary information.

cC. Probe responses which are too general or not credible, or which conflict with
other statements given or other evidence in the file.

d. Confirm the accuracy of the statements recorded by reading them back to the
participant(s) for confirmation.

8. Memorandum of Conference. After a formal conference is completed, the
SrCE/GS-12 CE should complete a neutral Memorandum of Conference (that is, one which
does not contain findings). It should describe what each party said in the conference in
clear, non-technical language. The Memorandum of Conference should:

a. Include the name of the claimant, file number, and date of the conference.

b. Identify the SrCE/GS-12 CE who conducted the conference and the
participants in the conference.

c. Provide a background.

d. Identify and describe the issues which were discussed.




e.

f.

Describe each party’s position before the conference.

Describe the explanations provided in the conference to properly document

the record. The SrCE/GS-12 CE should explain, in clear language, the criteria being
used to make the various decisions and the implications of those decisions.

For instance, if the SrCE/GS-12 CE provides explanation to a claimant in an
overpayment case concerning the criteria for deciding “fault” and “waiver” and the
implication of these decisions, this should be fully documented. The meaning of
“fault” should be explained, as well as the criteria upon which it is determined. For
example, the SrCE/GS-12 CE should state that a preliminary finding of fault was
made and explain how it was reached; state the implications of this finding; and
invite the claimant to provide any information that could affect the finding.

g.
h.

Describe what each party said in the conference that is relevant to the issue.

Describe the method used to confirm the accuracy of the information

collected during the conference and recorded in the Memorandum of Conference.

Describe any agreements reached in the conference. For example, an

agreement with a claimant in an overpayment case to repay with deductions from schedule
award payments.

9. Obtaining Comments. In most cases, the SrCE/GS-12 CE should offer each

participant an opportunity to comment on the Memorandum of Conference.

a.

Comments Required. A comment period is required for most formal

conferences, with the exception of the circumstances describe below, especially if a
conference with the claimant results in new allegations that need to be shared with
the employing agency for confirmation or rebuttal.

b.

(1 Each participant should be sent a copy of the Memorandum of
Conference and be requested to provide any comments within 15 days. The
requests may be sent to all parties simultaneously rather than serially.
However, if comments from one or more parties result in a material change to
the Memorandum of Conference, the SrCE/GS-12 CE will need to request
comments from the other party(ies) again.

2 At the end of the 15-day period, the SrCE/GS-12 CE should make
findings on the issue(s) for resolution. These findings need not be the subject
of a separate memorandum, but they will need to be documented in any
resulting formal decision. Where a controversion is not upheld, rationale for
OWCP’s action should be provided in accordance with 20 C.F.R. Section
10.119.

Comments Not Required. When it is clear that the decision will benefit the

claimant and that the basis of any objection from the employing agency will be



addressed in the ensuing decision or other correspondence, a comment period is not
required. For instance, a controverted case which will be resolved in the claimant’s
favor as a result of a conference, and the employing agency’s controversion will be
addressed via correspondence which will advise the agency of the basis for
continuing pay.
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2-600-1 Purpose and Scope.

1. Purpose and Scope. This chapter discusses the management of disability claims.
It provides an overview of various intervention techniques, including nurse and
rehabilitation interventions, which are addressed in more detail in PM Chapter 2-0811 and
PM Chapter 2-0813. This chapter also discusses medical management as it relates to the
disability management process, though medical management is discussed in detail in PM
Chapter 2-0810.




2-600-2 Introduction

2. Introduction. The Office of Workers' Compensation Programs (OWCP) is
responsible for seeing that benefits are promptly paid and helping claimants return to duty
as soon as possible in order to minimize the period of disability. The OWCP is also obligated
to see that benefits do not continue after the effects of the work-related condition have
ceased.

Management of disability claims begins as soon as a new claim is received indicating that
the claimant has lost time from work as a result of the injury or is disabled from his or her
date of injury position. The Claims Examiner (CE) assists the claimant in returning to work
as soon as possible and continues to manage the case until a resolution is reached.
Disability management, however, is a team approach and consists of more than just CE
intervention. The best outcomes stem from an active team approach where the OWCP, the
Employing Agency (EA), the claimant, and the medical providers use all available tools to
ensure medical recovery and a sustainable return to work.

The CE uses the Disability Management (DM) Tracking system in iFECS to record actions
taken during disability management. A disability management record should be created as
soon as work-related lost time is verified in an accepted case. In some instances a record
will be automatically created, and in other instances a record must be manually created. A
record may also be created for use when managing cases in which the claimant has not lost
time from work but is only working limited duty. PM Chapter 2-0601 discusses the DM
Tracking system in detail.



2-600-3 Intervention Actions and Case Management

3. Intervention Actions and Case Management. Each disability case presents a
different set of circumstances that must be addressed. Effective disability management
requires the CE to correctly analyze the evidence in a case and determine a course of action
which will be effective in helping the claimant recover and return to work. The process of
reviewing the evidence, identifying obstacles and challenges to recovery and return to work,
and taking timely, appropriate action to resolve these hurdles should be repeated as
necessary until the claimant returns to work. The CE should then continue to monitor the
return-to-work effort until a decision can be made regarding the claimant’s wage-earning
capacity.

Disability management consists of multiple case management components and various
types of intervention actions which should take place simultaneously in order to produce the
best possible outcome for the claimant. These actions are outlined here briefly and
discussed in greater detail later in this chapter.

a. Case Management. Routine case management actions during the period of
disability management are critical to a successful outcome. Types of case
management actions necessary during disability management include, but are not
limited to:

(&9 Case Adjudication. Prompt and accurate adjudication of the initial
injury claim is an important first step towards a successful disability
management outcome. Proactive steps by the CE at the adjudication stage
result in more timely intervention actions, such as assignment of a Field
Nurse.

2) Payment of Compensation Claims. Prompt payment of claims for
compensation sets the foundation for a positive return-to-work outcome,
since the claimant will not suffer undue financial hardship during the period of
disability.

(3) Customer Service.

Returning phone calls promptly and providing information so that outstanding
issues can be addressed allows the case to move forward.

Responding to written inquiries in a timely and responsive manner so that
pending issues can be addressed allows the return-to-work effort to continue
without delay.

b. Intervention Actions. The CE is responsible for taking a series of intervention
actions to assist the claimant in recovery and return to work. Intervention actions
should be timely and appropriate based on the evidence in the case. Types of
intervention actions include, but are not limited to:

(1 Medical intervention includes the following:




Authorizing medical treatment. Authorizing treatment expeditiously allows
medical recovery to progress.

Questions to the attending physician. The CE may write case-specific
questions to the attending physician to obtain information about the

claimant’s condition, the anticipated period of disability, work capacity, and
the physician’s treatment plan.

Second opinion referrals. The CE may request a second opinion examination
at any time to clarify the claimant’s condition, the extent of disability, work
capacity, or other issues.

District Medical Advisor (DMA) referrals. The CE may refer the case to the
DMA if surgery or treatment is requested and input prior to authorization is
needed. Also, if the CE needs advice on unfamiliar or technical medical
issues, the CE may seek clarification from the DMA.

Referee medical examinations. A referral for a referee examination should be
undertaken when a conflict of medical opinion between the attending
physician and an OWCP-appointed physician, such as a second opinion
physician or the District Medical Advisor, has been identified and the medical
opinions are of equal weight.

(2) Nurse intervention includes the following:

COP Nurse (CN) Assignment. Cases are assigned to a CN for action if the
claimant sustained a traumatic injury and has not returned to work. After
gathering information from the claimant, EA and physician, the CN provides a
report to the CE so that appropriate action can be taken.

Field Nurse (FN) Assignment. If the claimant has not returned to full duty
and the case has been accepted, a FN can be assigned. The FN works as a
liaison between the claimant, EA and physician to address medical and
return-to-work issues.

€)) Vocational Rehabilitation intervention includes the following:

Re-employment. When work limitations have been obtained, the CE may
refer the case for assignment of a Vocational Rehabilitation Counselor (RC) to
assist the claimant with returning to work with either the EA or a new
employer.

Medical Rehabilitation. If permanent work restrictions are not yet on file, the
case may still be referred for Medical Rehabilitation for work hardening
programs and functional capacity evaluations aimed at producing work
tolerance limitations. A referral may also be appropriate for speech therapy,
orthotics, or prosthetics which would make the injured worker more




employable; or psychiatric counseling, drug addiction counseling, or pain
management clinics which would likely improve the claimant’s condition with
a view towards return to work.

4) Employing Agency intervention centers on maintaining open lines of
communication with the EA and providing the EA with the information needed
so that a job offer can be made as soon as possible. Since the EA and OWCP
have the same goal of the claimant returning to work as quickly as

possible, it is important to maintain ongoing communication with the EA
throughout all stages of disability management. This will occur both
telephonically and via written correspondence, which should be documented
in the claimant’s file.

(5) Claimant intervention centers on keeping the claimant actively
involved in the disability management process and focused on returning to
work as the ultimate goal. When the CE becomes aware of concerns raised
by the claimant in the management of a claim, the CE should explain the
purpose of disability management and fully address any concerns raised by
the claimant. Open lines of communication with the claimant are equally as
important as the communication with any other party involved in the
disability management process.

(6) Conferencing. The CE may arrange for a telephone conference with
the claimant, EA, FN or RC to address and resolve return-to-work issues.
Conferencing can be an effective tool to move the return-to-work effort
forward. These should be fully documented in the file.

The case management and intervention actions mentioned in this paragraph are outlined in
detail in the remaining paragraphs of this chapter. Though listed separately, they do
overlap, as these actions take place concurrently, not linearly. Possible outcomes and
resolutions for cases are outlined in paragraph 14 of this chapter. It is important to
remember that the best possible outcome for the claimant can frequently be obtained by
timely and appropriate proactive intervention and case management.



2-600-4 Case Adjudication

4. Case Adjudication. Timely receipt of new injury claims from the EA with
subsequent prompt adjudication by the CE is crucial to effective disability management.
While neither of these may at first appear to be actual components of disability
management, they are actually important building blocks for a successful outcome. In any
claim where the claimant has not returned to work, a sense of urgency is needed to gather
the necessary information to make a decision so that the focus can quickly change to
maximizing medical recovery and assisting the claimant with return to work.

The quicker the EA transmits the new injury claim and supporting evidence to the OWCP,
the sooner the OWCP can take action on the claim. If the case can be accepted upon initial
review, the CE can move straight into disability management if the claimant is not working
or has not returned to the date of injury position. This is true whether the claim is for a
traumatic injury or an occupational disease. If the claimant’s return to work status is
unclear at the time of adjudication, the CE should make appropriate contacts to verify this
information, which should then be documented in the file.

If the case cannot be accepted on initial review, tailored development outlining the
deficiencies in the case should be undertaken immediately. While 30 days should be
provided for the submission of evidence, the case can and should be accepted as soon as
sufficient evidence is received. Before a case is denied, the full 30-day period for
submission of evidence is required; however, the OWCP should make every effort to issue
acceptance decisions on these claims as soon as possible so that medical treatment and
disability management can commence.



2-600-5 Payment of Compensation Claims

5. Payment of Compensation Claims. Like new injury claims, prompt processing of
wage-loss claims is critical to a successful disability management outcome. Every effort
should be made to pay wage-loss claims as soon as possible so that the claimant does not
suffer undue financial hardship during the period of medical recovery. If a wage-loss claim
is received, and the information submitted with the claim in conjunction with the evidence
on file is insufficient to make payment, the CE should be proactive in obtaining the
necessary information.

If information is needed from the EA, the CE should usually first attempt to gather it via
phone, rather than written correspondence, since sending requests through the mail and
awaiting a mailed response can create significant delays that may affect the claimant
financially. If a written request must be sent, the CE should determine whether some kind
of payment can be made in the interim, e.g. a payment using the base pay rate while
awaiting verification of premium pay. If a payment is made based on a temporary pay rate,
the claimant should be notified and follow-up action should be taken to resolve the
outstanding issue.

If the medical evidence on file is insufficient to support payment, a written request should
be sent; however, other alternatives can be considered simultaneously. Other alternatives
include communication with the claimant and/or physician via phone to explain the type of
evidence required. If a FN is active with the case, he or she could assist in eliciting the
necessary information.

When compensation payments are initiated, the CE should review the medical evidence
regarding the anticipated period of disability to determine whether compensation should be
paid on the daily roll or the periodic roll. Payment of compensation is addressed in detail in
PM Chapter 2-0901.

a. Daily Roll. When the initial anticipated period of disability is unclear, or
disability is expected to continue for fewer than 60-90 days, compensation should
usually be paid on the daily roll. In cases where compensation is paid on the daily
roll, the CE should monitor the medical evidence when subsequent compensation
claims are received to determine whether the medical evidence continues to support
disability. If the attending physician extends disability without clear supporting
medical rationale and objective examination findings, appropriate medical
intervention should be initiated.

b. Periodic Roll. When the medical evidence indicates that disability is expected
to continue for more than 60-90 days, compensation should usually be paid on the
periodic roll.



2-600-6 Customer Service and Communication

6.

Customer Service and Communication. Effective and efficient communication

throughout the life of a case is very important, but during the disability management phase
it is crucial. In the course of managing a disability claim, the CE is responsible for
communicating case management goals to the claimant, EA, attending physician, and
others involved in a case so that each is aware of his or her responsibilities. The CE should
also work with them to address and resolve issues hindering return to work. Intervention
strategies with the Nurses, Rehabilitation Specialist and Rehabilitation Counselor, EA, and
claimant are outlined in detail later in this chapter.

Routine customer service is equally as important as targeted intervention.

a. Phone Calls. Returning calls to all parties promptly is necessary so that
outstanding issues can be addressed. The CE should attempt to return calls as
quickly as possible in these cases because good communication is integral to
effective early disability management. All calls should be documented in the
case file.

b. Response Mail. Responding to written inquiries in a timely and efficient
manner allows pending issues to be addressed so that the return-to-work effort can
continue. Sometimes, especially if the claimant or EA seem uncertain of the status
of the case or a recent action, a phone call in response to a written inquiry may be
more helpful than a written response. A phone call allows the parties involved to
discuss any areas of concern. Depending on the issue, a conference may also be
beneficial. (Conferences are discussed later in this chapter.)



2-600-7 Medical Intervention

7. Medical Intervention. The goal of medical intervention in disability cases is to
address and resolve medical issues to assist the claimant with recovery and return to work.
The CE is responsible for authorizing appropriate treatment for the accepted conditions,
clarifying medical issues, obtaining information about work capacity, and taking other
intervention actions as needed to address medical issues impeding recovery and return to
work. Developing and evaluating medical evidence is discussed in detail in PM Chapter
2-0810.

a. Initial Contact with the Attending Physician. When the initial period of
compensation entitlement is established, the CE should review the medical evidence
to determine the expected period of disability. Initial intervention action should be
taken consistent with the information provided by the attending physician (AP). A
letter to the AP could be one of the CE’s first steps in the disability management of a
case. Not only will this letter to the AP be used to gather information, it will also set
the tone for working with this medical provider moving forward.

If the relationship between the mechanism of injury and resulting accepted
condition(s) is very clear and the AP has been treating the claimant since the date of
injury, it is not always necessary to provide a Statement of Accepted Facts (SOAF) to
the AP with the initial inquiry. However, if either of these criteria is not met in a
particular case, or the case is complex factually or medically, the CE may provide a
SOAF for the physician to use as the framework for responding to questions posed.

The initial letter to the AP should outline the accepted conditions in the case and
seek responses to relevant issues, such as:

e The status of the claimant’s recovery from the injury.

e An update on the claimant’s post-operative condition, if applicable.

e The specifics of the treatment plan.

e Projected date of return to work with and without restrictions.

e Prognosis for full recovery.
The CE should be careful not to ask questions that are not germane to the case. For
instance, if the claimant just had a spinal fusion one week ago, it would be
inappropriate to ask whether the claimant’s condition has now resolved. On the
other hand, if the claimant only suffered a minor sprain eight weeks ago, asking
whether the condition has completely resolved would be appropriate.
b. Clarifying medical issues. Not only at the onset of disability, but also
throughout the course of a disability case, it will be necessary for the CE to request

clarification of medical issues such as the anticipated length of disability, new
diagnoses, the treatment plan, recommendations for work restrictions or other




medical issues. In addition, the claimant may encounter delays in recovery or
obstacles to obtaining a release for work.

(@9) Common examples of issues that would require clarification through
medical intervention include:

e The physician estimates a length of disability longer than usual for the
injury or condition, without medical justification.

o Disability extends beyond the date the physician originally projected, and
no explanation is provided.

e The medical evidence no longer supports continued total disability, but the
claimant has not been released to any type of light duty or full
employment.

e Temporary restrictions have continued beyond the usual duration for the
accepted condition.

e The restrictions provided are of a greater severity than would normally be
expected for the accepted condition.

e The claimant develops a non-work related condition which may affect the
time needed to recover from the work-related condition.

2) When a delay or obstacle is encountered, or a medical issue needs to
be clarified, the CE should initiate medical intervention. Depending on the
circumstances in the case, the intervention may include the following:

e Questions to the AP. The CE could write to the AP and ask specific
questions to obtain the information needed to resolve medical issues. The
CE may pose questions about the treatment plan, the reasons for the
length of disability, whether a return to regular duty will be likely, and
recommendations for work restrictions. Just like the initial contact with
the AP, the CE should tailor the questions to the specific circumstances of
the case and not ask questions that are not relevant to the case.

e Review by the District Medical Advisor (DMA). When the CE needs
assistance with interpretation of medical reports, information about
general medical issues related to a case, or review of the appropriateness
of medical authorizations, the DMA can be asked to review the case and
provide an opinion to assist the CE with the medical management of a
case.

e Second opinion referrals. Medical evaluations from a second opinion
physician may be requested at any time. If the attempt to obtain
information from the AP is unsuccessful, the CE should refer the case for a




second opinion. Second opinions are also useful throughout the course of
a case for obtaining additional information about the claimant’s condition
and work capacity. The authority for second opinion medical
examinations is found at 5 U.S.C. 8123(a).

o Referee examinations. When a conflict of medical opinion arises between
the AP and an OWCP-appointed physician such as a second opinion
referral specialist or the DMA, and the opinions are of equal weight, the
CE must arrange for a referee medical examination to resolve the conflict
of opinion. The authority for referee medical examinations is also found at
5 U.S.C. 8123(a).

C. Recurring Medical Intervention. When an action is taken, the CE should
review the outcome of the intervention to determine whether the issue has been
resolved and whether medical recovery and return-to-work efforts are progressing
appropriately. If the medical intervention does not clarify or resolve the issue, the
CE should undertake further intervention.

Timely, specific, and ongoing intervention to address and resolve medical issues is
essential to helping the claimant recover and return to work as quickly as possible.
The CE may need to use all of the medical intervention techniques described above
at various times during the disability management of one case.

In order to facilitate the best outcome, the CE should advise the FN or RS of the
weight of medical evidence regarding work capacity, should the outcome of medical
intervention actions change this determination. The claimant and EA should be kept
abreast of the CE’s ongoing actions in this regard.

d. Authorization for medical treatment. Beyond specifically targeted medical
intervention, the CE should also review and respond promptly when requests for
authorization of medical treatment are received to ensure treatment is not delayed.
Authorizing medical treatment quickly allows medical recovery to progress. The CE
may receive formal requests for authorization but may also learn of pending medical
requests via updates from the FN or while reviewing new mail.

(@D When clarification is needed regarding an authorization request, the
CE should request clarification from the AP, consult the DMA, or refer the case
for a second opinion examination. Appropriate medical development should
be undertaken in a timely manner so that the treatment authorization issue
can be resolved and the case can move forward.

2) Requests for surgery. If the AP requests authorization for surgery, the
CE should ensure that medical rationale has been provided to establish that
the proposed surgery is appropriate for the accepted condition(s). If
appropriate, the case should be sent to the DMA for review prior to
authorization. See PM Chapter 2-0810.




If the surgery is authorized, the CE should ensure that ICD-9 codes for the
accepted conditions are updated if necessary. The CE should also request the
surgery date and expected period of disability from the AP, as this information

is necessary to medically manage the case.



2-600-8 Nurse Intervention
8. Nurse Intervention. The Nurse Intervention program was implemented to assist

CEs with medical management of disability claims and to provide claimants with assistance
in coordinating medical care. The goal of Nurse Intervention is medical recovery for the
claimant and early return to work.

The Nurse Intervention program is comprised of a Staff Nurse, who is located in the district
office, and COP Nurses and Field Nurses, who work on a contractual basis in the district
office’s servicing area. The CE, however, is responsible for the management and overall
direction of the case. Nurse Intervention is discussed in more detail in PM Chapter 2-0811.

a.

The Role of Nurses.

(&) Staff Nurse (SN). The SN plays an important role in the Nurse
Intervention process. The SN’s responsibilities include, but are not limited, to
the following:

e Ensuring there is a sufficient number of CNs and FNs to service the district
office’s needs.

e Monitoring of the nurse’s performance in correlation to both the contract
specifications and the quality of services provided.

e Assigning CNs and FNs in particular cases.

e Reviewing nurse reports for completeness and timeliness prior to
authorizing payment of bills.

e Communicating with the CEs regarding the cases assigned to FNs.

e Relaying important or time-sensitive information to the CEs so that action
can be taken if needed, e.g. if expedited adjudication is needed.

2) COP Nurse (CN). The CN is a registered nurse who is assigned early in
the life of a traumatic injury case and works each case telephonically rather
than in person. The information obtained is then used to make decisions
about the best path for that particular case. The CN'’s responsibilities include,
but are not limited to, the following:

e Contacting the claimant to obtain a history of injury, history of treatment,
and current work status, as well as physician contact information.

e Confirming the work status with the EA and ascertaining whether
accommodations are available if needed.

e Contacting the physician’s office to obtain a verbal history of treatment
and expected treatment plan. He or she can also provide the OWCP



address for submission of reports and contact information for requesting
medical authorizations should the claim be approved.

€)) Field Nurse (FN). The FN is a registered nurse who assists in the
management of disability claims in a number of ways. Unlike the CN, the
FN’s contact is frequently in person with the claimant, EA, and medical

providers. The FN’s responsibilities include, but are not limited to, the
following:

e Developing a rapport with the claimant and answering questions about
what to expect from OWCP, while at the same time establishing the
return-to-work goal clearly for the claimant from the outset.

e Making determinations about the initial extent of the injury, treatment
necessary for recovery, and return-to-work expectations (using the CN'’s
report, if available, as part of this process).

e Attending the claimant’s medical appointments to facilitate communication
about return to work and ease any authorization difficulties the claimant
may be encountering.

e Obtaining functional capacities, restrictions and limitations from the
physician as early as possible, and then providing these to the EA.

e ldentifying possible barriers to the claimant’s return to work and then
developing a plan of action with the CE to resolve the identified barriers.

e Continual evaluation of the likelihood of return to work with the EA and
physician, with the goal of following the plan through to successful full
duty return to work and closure.

e Communicating regularly with the medical providers, claimant, EA, SN and

CE to keep all parties informed of the status of the case to facilitate a
timely, sustainable return to work.

e Making recommendations for vocational rehabilitation when necessary.

Usually a FN’s contact with the claimant, EA and physician is in person.
Sometimes though, contact may be only telephonic in nature. This may
occur, for instance, if there is no available FN in the claimant’s locale. This
may also occur in non-complex cases where telephonic intervention is
determined to be sufficient. Regardless of whether the communication is in
person or telephonic, the nurses in these cases are referred to as FNs, since
the goal of the intervention is the same.

COP Nurse Assignments. Although nurse intervention will not be extensive




during the COP period, the medical knowledge and experience of a CN will permit
identification of cases that require more extensive intervention due to the severity of
the injuries, contemplated surgical intervention, or lost time from work.

Based on the data entered when a traumatic injury case is created (particularly date
stopped work), a case will become automatically eligible for a CN assignment if the
claimant does not return to work. This happens even if the case has not yet been
formally accepted.

(@D Cases are electronically assigned, if eligible, to a particular CN. Upon
receipt of the case, the CN should make a three-point contact in order to

effectively “triage” the case, and then report these findings via a COP Nurse
Report to the SN and CE.

(a) Claimant — The CN should make initial contact with the claimant.
Often this contact is the claimant’s first experience with OWCP; therefore,
it should be positive. It sets the tone for moving forward toward a
positive outcome for the claimant. The CN should obtain details
concerning the injury and determine whether the claimant has a treating
physician. If so, contact information should be obtained. The CN can also
answer general questions about OWCP.

(b) Employing Agency — The CN should contact the agency to confirm
the claimant’s work status and determine whether work accommodations
are going to be available during recovery. The CN can also discuss with
the EA whether he or she feels that a FN assignment would be beneficial
in the particular case.

(c) Attending Physician — The CN should contact the physician’s office
to obtain information concerning treatment and the date of the claimant’s
next appointment. The CN can provide general information about dealing
with OWCP, such as the address for submission of reports and how to
submit authorization requests and medical bills should the claim be
approved. The CN can also advise whether accommodations can be made
at the EA.

(2) Once the information has been gathered, the CN enters it on the COP
Nurse Report, along with other relevant information pertaining to possible
issues or foreseeable barriers. The CN should also make a specific
recommendation pertaining to whether a FN assignment would be beneficial.

(€)) Once the COP Nurse Closure report is received, the SN reviews it and
submits the bill for payment. At that point, the COP Nurse Report will be
viewable by the CE, who can use the information provided to determine
whether a referral for FN intervention is needed. The closure type and date
will also be visible to the EA in the Agency Query System (AQS) at that time.




If the CN closes the case and the claimant has not returned to work in a
full-time capacity, the case should be reviewed for adjudication action. See
the Case Adjudication paragraph above for an explanation on the importance
of expediting adjudicatory actions in these types of cases.

C. Field Nurse Assignments. FN services are a valuable tool for assisting
claimants in returning to work and assisting CEs in moving a case towards
resolution. Early referral for FN intervention services is critical to ensuring successful
disability management, and FN assignment should occur as soon as possible after
the injury occurs if the claimant has not returned to work. Referral for FN services
may also be made if the claimant has returned to work but is disabled from
performing his or her date of injury position.

(1 The need for a FN referral can be established with any of the following
criteria:

e The claimant is disabled as a result of the accepted condition and has
not returned to work. This is true even if a projected return-to-work
date is on file but has not yet occurred. In this case, the FN will work
with all parties involved to obtain a release to work or facilitate the
return-to-work effort on the projected date.

e Surgery is authorized. In these cases, it is important to assign a FN
prior to the actual surgery date if at all possible (unless the claimant is
working full duty prior to the surgery) so that the FN can attend the
pre-operative appointment with the claimant and assist with arranging
any post-operative care that may be needed.

o Work tolerance limitations are on file but outstanding medical issues
hinder or preclude a return to work. The FN can assist with the
outstanding medical issue (e.g., physical therapy, medication,
treatment plan, etc.).

e Work tolerance limitations are on file, but they are considered
temporary pending further medical recovery. The FN can work with
the claimant, EA and physician to obtain a return to work with
temporary accommodations, stable and well-defined work restrictions,
or a release to full duty.

e The anticipated return-to-work date does not coincide with the
severity of the original injury, or the return-to-work date is extended
without clear medical reasons. The FN can work with the claimant and
physician to clarify the reason for the severity or delay and perhaps
assist with obtaining authorization for medical treatment that would
remove the barrier.



e The claimant is only working limited duty but may be able to return to
full duty.

2 The Nurse Referral. A FN can be assigned in an accepted case as soon
as there is an indication that the claimant is out of work due to the work
injury or disabled from performing the full duties of the date of injury
position, as well as any of the reasons outlined in the prior paragraph. This
referral can be made even if the claimant is still in the COP period following
the injury and even if the OWCP has not yet made a wage-loss payment. A
FN may also be assigned upon request by the EA for other reasons if the CE
concurs that a FN would be helpful in resolving the case and the claimant is
not already working full duty. How to make a nurse referral is discussed in
more detail in PM Chapter 2-0811.

(3) Upon receipt of the referral, the FN is expected to meet with the
claimant, attend medical appointments, monitor the claimant’s return to
work, visit the work site, and communicate with the CE, SN, AP and EA. The
FN obtains and relays information through a combination of phone calls,
written communication, and face-to-face interaction. The FN can assist in the
following ways:

e Coordinate medical care if various medical providers are involved, e.g.
an attending physician, a specialist, physical therapists, etc.

e Relay authorization information for diagnostic tests, equipment,
surgery, etc.

e Obtain treatment plans from the attending physician and determine
whether more active treatment or more active participation by the
claimant in the recovery process may be needed. Also, the CE may
want the FN to address any prolonged treatments such as physical
therapy without clear goals or direction.

e Provide guidance to the CE where the claimant has sustained a
catastrophic injury or has undergone surgery.

e Assist the CE in resolving medical issues.

e Assist in arranging for a Functional Capacity Evaluation (FCE) and/or
work hardening program.

e Clarify work status and obtain work tolerance limitations, and then
relay this information to the EA.



e Assist in work site evaluation following a return to work and monitor
the claimant post return to work to ensure it is sustained.

e Address any problems the claimant may have in adjusting to the work
setting.

e Obtain the date of maximum medical improvement.
e Recommend a second opinion examination.
e Recommend vocational rehabilitation services.

After receiving the referral, the FN should make the initial contacts with the
EA, claimant and AP. The FN should then contact the CE to discuss the
strategy for moving forward with the case. At that time, the CE can direct
the FN to take specific actions as needed.

4) CE and FN Interaction. During the period of FN intervention, the CE
and the FN will confer, either by telephone or written communication, to
determine the next action. Timely response to FN inquiries is crucial to
successful case management. The CE determines the best approach to
achieve progress in the case and directs the FN in obtaining necessary
information or completing specific tasks needed to achieve those goals, as
detailed in the prior section.

The FN may note such information as the physician’s opinion concerning
length of disability, work limitations, etc. The CE may use this information as
the basis for questions to the physician but should not base adjudicatory
actions on nurse reports.

The FN will report to the OWCP, either by telephone, in writing, or both. The
FN’s monthly report should outline accomplishments and action plans
necessary to resolve barriers to sustainable return to work. Written reports
are usually required every 30 days, but effective disability management
hinges on more frequent communication in most cases.

(5) Length of Assignment. The length of a FN’s involvement will depend
on the specific circumstances in a case. An initial assignment period will be
determined at the outset of the case, usually 120 days. This may be
adjusted, however, depending upon the progress in that case. Return to
work monitoring by the FN is automatic for 60 days after a light duty return
to work, and for 30 days following a full duty return to work. These
extensions are automatic, even if the extension takes the case beyond the
initial 120-day assignment period.

If the CE determines that the FN could still be of assistance after that initial
period, the CE should document the file extending the FN intervention for



30-60 additional days. A follow-up review should then be undertaken after
that extension period has ended. As long as the CE documents the case file
accordingly and the rationale for continued intervention is clear, the CE can
extend the FN intervention period for up to 180 days. During this period,
return-to-work 30/60 day extensions are automatic as well.

Rationale for extending the FN intervention period includes, but is not limited
to, the following:

e Work tolerance limitations are expected shortly and the EA has
indicated a willingness to accommodate the claimant.

e The claimant has undergone surgery during the initial intervention
period, and the FN needs more time to work with the claimant and
physician post-operatively to obtain a release to work.

e The claimant has returned to a temporary modified assignment, but
the work restrictions are expected to lessen in the near future, and the
FN could assist the EA with the formulation of a permanent position.

e A full-duty release is expected in the near future, and the FN would be
able to assist with that transition back to full duty.

e The claimant has returned to a modified position, and the FN could
monitor the claimant post return to work to ensure that it is sustained.

e A second opinion or referee examination was obtained during the
initial intervention period which delayed the CE’s determination of the
work tolerance limitations that should be used for the return-to-work
effort; therefore, the FN needs extra time to work with the EA on an
appropriate job offer.

e The claimant has encountered medical setbacks or the recovery has
been unusually delayed, and the FN’s services would be beneficial to
the claimant’s medical recovery and/or return-to-work effort.

FN intervention past 180 days must be approved by a Supervisory Claims
Examiner (SCE), upon recommendation of the CE, unless the extension is due
to a 30/60 return-to-work monitoring period. Any extension beyond 180
days should also be discussed with the SN. Even with Supervisory approval,
nurse intervention should usually be closed after 10 months of assignment,
unless the case is catastrophic in nature.

The key for extending FN services in any circumstance is that the CE makes a
purposeful decision for the extension with clear goals for the FN to accomplish
during the next approved period. Extending the FN intervention period
without clear direction and communication from the CE to the FN is not



permissible. The process for extending FN services is discussed in more detail
in PM Chapter 2-0811.

(6) Dual Tracking. Based on the circumstances in the case, OWCP may
determine that the assignment of a Vocational Rehabilitation Counselor (RC)
simultaneously with FN intervention could be useful.

(a) Although not always necessary, dual assignment should be considered
in the following kinds of circumstances:

e The claimant has a condition that will likely lead to permanent work
related restrictions, which would prohibit a return to the date of injury
position, and the EA has indicated that it will not have any work
available for an individual within the expected restrictions. In this
instance, the file should reflect expectations for when the restrictions
will likely be permanent and the kinds of restrictions that are
expected.

e If the EA needs vocational information and assistance with formulating
a job offer, the RC and FN may work concurrently with the EA. In
these instances, the RC may be able to provide vocational testing,
transferable skills analysis, ergonomic assessments, and even arrange
for short-term training that would enable the EA to make a job offer.

(b) If the CE determines that dual tracking would be useful, a
rehabilitation referral will be sent to the RS for consideration. If the case
is opened for both rehabilitation and nursing services simultaneously, the
CE should send a letter to the claimant (with copies to the FN, RC, and
EA) outlining the circumstances, roles of each party, and the claimant’s
expected cooperation with the return-to-work effort.

(c) If dual tracking occurs, the FN and RC have different roles, but each
compliments the other. The FN should focus on the following:

e The claimant’s medical condition in order to obtain permanent and/or
stable, well-defined work tolerance limitations.

e Maintaining open communication with the physician while providing
information as necessary to the CE and RC. Any needed
communication by the RC with the physician should flow through or be
coordinated with the FN (while still assigned to the case).

e Communicating with the SN, CE and RC as needed — documenting any
communication in the monthly reports.

Once the FN obtains stable and well-defined work restrictions, FN
intervention should be usually be closed, unless work with the EA is



necessary to complete a job offer, and the RC should commence with
developing a return-to-work plan.



2-600-9 Vocational Rehabilitation Services

9. Vocational Rehabilitation Services. Returning the claimant to suitable work is
the primary goal of vocational rehabilitation. It is a valuable resource for the
return-to-work effort. In most cases, the earlier the claimant begins vocational
rehabilitation, the greater the likelihood of a successful return to suitable, gainful
employment.

Vocational Rehabilitation (VR) services are addressed in section 8104 of the FECA. Like
medical treatment and wage-loss compensation, these services are a benefit to which the
claimant may be entitled. While vocational rehabilitation is provided at the discretion of
OWCP, participation on the part of the claimant is mandatory under the FECA.

The VR program serves a dual purpose: providing return-to-work services to the claimant
while also providing a basis where appropriate for OWCP to make a determination on the
claimant’s capacity to earn wages. This paragraph will specifically address how vocational
rehabilitation should be used in the disability management process to achieve a return to
work. PM Chapter 2-0813 provides a comprehensive description of VR services.

The VR program is comprised of a Rehabilitation Specialist (RS), who is located in the
district office, and the RC, who works on a contractual basis in the district office’s servicing
area. The CE, with recommendations from the RS, is responsible for the management and
overall direction of the case, even during the VR period.

a. Vocational Rehabilitation Roles.

(@9) The RS plays an important role in the VR process. The RS’s
responsibilities include, but are not limited to, the following:

e Ensuring there is a sufficient number of counselors to service the
district office’s needs.

e Monitoring the RC’s performance in correlation to both the contract
specifications and the quality of service provided.

e Assigning RCs to particular cases.

e Reviewing RC reports for completeness and timeliness prior to
authorizing payment of bills.

e Communicating with the CEs regarding the cases assigned for VR
services.

e Relaying important or time-sensitive information to the CEs so that
action can be taken if needed, e.g. a new issue with the claimant’s
medical condition that is hampering the VR effort.

e Providing training and guidance to CEs in regard to how to recognize



b.

when vocational services are necessary to assist the claimant with
returning to work, and serving as a vocational resource to the CEs.

e Providing solutions for return-to-work barriers in cases.
(2) The RC is a certified counselor who assists with the VR effort in a

number of ways. The RC’s contact is usually in person with the claimant
since

he or she is assigned by area when available. The RC’s responsibilities
include, but are not limited to the following:

e Evaluating the claimant’s vocational abilities and transferrable skills.
e Arranging for vocational testing and training.

e Overseeing Occupational Rehabilitation Plans.

e Conducting labor market surveys.

e Formulating a vocational re-employment plan.

e Assisting the claimant with job-seeking skills such as resume building
and interview techniques.

e Arranging for specialized ergonomic job and home modification
services.

e Making recommendations to the RS and CE if a particular barrier is
hindering the return-to-work effort.

e Working with the FN during a dual tracking period.

Referral for rehabilitation services should be made in the following

circumstances:

(1 If the claimant has been released to work and the FN intervention
period has ended, the claimant should be able to work at least four hours per
day if the goal is return to work with the date of injury employer. If
return-to-work services with the EA have been exhausted and the goal of
rehabilitation is placement with a new employer, the claimant should be able
to work on a full-time basis and should be capable of at least sedentary work.
A referral for a work release of only 4 hours can be considered in some
circumstances, and the CE and the RS should discuss this option, especially if
part-time work may be available.

2 If the physician recommends work hardening and work restrictions are




C.

expected after completion of the program, the claimant can be referred to
vocational rehabilitation for an Occupational Rehabilitation Program (ORP).
Once restrictions are established, the rehabilitation services will then focus on
return-to-work efforts.

3) A Dual Tracking period with FN services and VR services may be
helpful, as outlined in the prior paragraph, 8(c)(6).

Return to work with the EA (not involving Dual Tracking) is only to be

undertaken by the RC if the CE and FN nurse have not previously exhausted all
attempts to get a suitable job offer.

d.

(¢H) The time frame for placement with the previous employer is a
maximum of 90 days, although if the EA chooses not to make an offer early
during this phase, the phase should be much shorter.

2 During this phase, the claimant, RC, EA and CE all participate in the
return-to-work effort. A conference call is often helpful to address any issues
that arise which may impede this process. Conferences are discussed later in
this chapter.

(3) If the outcome of this phase is positive and the claimant returns to
suitable employment with the agency, the RC should remain on the case for
60 days after the return to work. At that time, OWCP should be in a position
to issue a formal loss of wage-earning capacity decision, if applicable. If the
claimant is working full time in a light duty position, but the position is not
one for which a formal loss of wage-earning capacity decision can be issued,
the RC should ascertain whether that position will continue indefinitely or
whether further VR services would be helpful in formulating a permanent job
offer. If further services will not be helpful, VR will close at that time.

4) If the claimant does not return to work during this phase, there are
two possible outcomes. If the claimant refused to accept a suitable offer of
employment, the CE should follow sanction procedures under Section 8106 of
the FECA, as discussed in FECA PM Chapter 2-0814. If the agency failed to
offer employment, the VR effort should move on to the next phase, the
development of a plan for placement with a new employer.

Plan development is the next phase of vocational rehabilitation. During this

phase, the RC should gather information about the claimant’s work history,
education, and transferable skills. This information is then compared to the jobs
available in the local labor market where the claimant resides.

(1 If the claimant has sufficient transferable skills to obtain employment
that is reasonably available in the local labor market, a placement plan is put




into place. The claimant will be provided with placement assistance (resume
and interviewing skills, job leads, etc.) for 90 days. If the claimant secures a
job, the counselor will follow up for 60 days to ensure a successful return to
work. If the claimant does not obtain a job or fails to take advantage of the
placement assistance provided, a constructed loss of wage-earning capacity
decision can be considered based on the job(s) identified in the placement
plan.

2) If the employing agency cannot offer a job and the claimant is
unemployable in the local labor market with his or her current skills, a
training plan can be pursued if vocational testing establishes that the claimant
has the necessary aptitude. The claimant can be provided training to prepare
him or her for a job that is reasonably available in the local labor market.
Once the training period has ended, the claimant is offered placement
services as described above. If training is needed, short-term or
pre-vocational training that would serve to upgrade basic skills are the
preferred options. Long-term training plans should be pursued as a last
resort, since returning the claimant to work in the shortest time possible is a
primary focus of vocational rehabilitation.

e. Dual Tracking. OWCP may determine that the assignment of a RC
simultaneously with FN intervention in certain circumstances could be useful, as
noted earlier in this chapter. The referral for the RC in these cases will be for
Medical Rehabilitation, and the period will usually be limited to 3 months for
concurrent services.

If the EA needs vocational information and assistance with formulating a job offer,
the RC and FN may work concurrently with the EA. In these instances, the RC may
be able to provide vocational testing, transferable skills analysis, ergonomic
assessments, and even arrange for short-term training that would enable the EA to
make a job offer.

In other cases, where the EA has determined there will be no job opportunities for
the claimant, the claimant’s work restrictions may not yet be stable and well defined.
As a result, full plan development cannot begin immediately with these claimants,
but, in the interest of expediting the return to work, the RC may assist with work
hardening and functional capacity evaluation scheduling and begin the groundwork
for the development of a return-to-work plan by obtaining the claimant’s work
history, performing preliminary labor market surveys, and conducting transferrable
skills analysis.

The FN should focus on the medical aspects of the case, and the RC should focus on
the vocational aspects of the case. Once the claimant has stable and well-defined
restrictions, nurse intervention should usually cease (unless continuing assistance to
the EA would be helpful in formulating a job offer), and the RS will direct the RC to
begin actual plan development.



2-600-10 Employing Agency Intervention

10. Employing Agency Intervention. The EA has a vested interest in returning the
claimant to work as soon as possible, so partnering with the EA throughout the
return-to-work process is important to a successful outcome.

The first step in the disability management process is solely within the EA’s purview — the
transmission of new injury claims and subsequent wage-loss claims. The quicker the EA
transmits the new injury claim and supporting evidence to the OWCP, the sooner the OWCP
can take action on the claim. If the case can be accepted upon initial review, the CE can
move straight into disability management if the claimant is losing time from work or
disabled from performing his or her date of injury position.

It is also the EA who first speaks to the claimant about the OWCP and what to expect after
a claim is filed. For that reason, the OWCP should partner with the EA throughout the
process so that the EA can effectively communicate the purpose of the FECA program to the
claimant and convey from the outset that medical recovery and return to work are the
ultimate goals.

a. Communication between the OWCP and the EA. Since the EA and the OWCP
have the same goal of the claimant returning to work as quickly as possible, it is
important to maintain open and ongoing communication with the EA throughout all
stages of disability management.

During the disability management process, the OWCP should be able to expect the
EA to:

Notify the OWCP promptly when the claimant either returns to work or does
not return to work after being released by the AP and notified of the
availability of modified work.

Allow the FN and/or RC access to the claimant’s work site.

Maintain contact with the claimant and address the claimant’s concerns about
personnel issues such as retirement and health insurance benefits that may
be affected by a return to work.

Communicate any medical updates to the OWCP.

The EA should expect the following from the OWCP during the disability management
process:

Information relevant to the return-to-work effort, especially work tolerance
limitations.

Pertinent information obtained by the FN and RC that would enable the EA to
formulate a job offer.

Prompt determinations on medical issues and the suitability of job offers




when needed.

Communication as described above will occur both telephonically and via written
correspondence, but use of the phone (with documented CA-110s for the file) for
many issues is the best way to resolve outstanding issues.

b. Job Offers. The most important action of the EA can be the formulation of a
job offer within the claimant’s work restrictions. The CE can solicit a job offer once
work restrictions are obtained. The EA may also obtain the work restrictions through
the FN, physician, or even the claimant. Once obtained, it is up to the EA to provide
work accommodations and create a suitable job.

The EA will determine whether work accommodations can be made when medical
restrictions are presented. The FN can assist with this process during nurse
intervention, and the RC can assist with this process during vocational rehabilitation.
If work accommodations are available for a partially disabled claimant, the EA will
advise the claimant in writing of the specific duties and physical demands of the
modified position. Offers of employment are addressed in detail in PM Chapter
2-0814.

If a FN is assigned to the case, but the EA, the FN, or the OWCP believes that
vocational rehabilitation services may also be beneficial for the return-to-work effort
(perhaps to arrange for specific job training or address ergonomic issues unable to
be addressed by the FN), then a RC can be assigned concurrently to assist with the
return-to-work effort.



2-600-11 Claimant Intervention

11. Claimant Intervention. The most important party in the return-to-work process is
the claimant. All interventions and CE actions are done with one goal in mind, ensuring that
the claimant recovers and is able to return to work in a sustained capacity following a work
injury. Claimants must therefore understand from the very beginning that the OWCP is in
fact a return-to-work program — not a retirement program. The EA plays a large part in
encouraging return to work, but it is the OWCP’s responsibility as well to convey the
advantages of a speedy return to the workplace.

a. Retention Rights. A primary goal of disability management is to return the
claimant to work as soon as possible, but particularly within one year of the onset of
disability. This one-year deadline is significant because section 8151(b) of the FECA
requires the EA to offer the claimant his or her former position or its equivalent if the
injury or disability has been overcome within one year. If the disability is overcome
after one year, the EA must make "all reasonable efforts" to rehire the claimant. In
practice, this means that in some cases there may be only a one-year window of
opportunity for return to work with the EA. It is therefore essential that a
return-to-work agenda be emphasized early in the life of an accepted disability claim
to take advantage of this limited opportunity so that the claimant does not lose his
or her opportunity to continue in the Federal employment system and does not
sustain a negative impact on retirement benefits.

If the claimant has not returned to work and that one-year time frame is
approaching, the claimant should be reminded of his or her retention rights.
Approximately two months prior to the one year mark, or at the end of efforts to
place the claimant in a job with the previous employer (whichever occurs sooner),
the claimant should be advised in writing that the previous employer has not
identified a job meeting the claimant's work limitations and that contacts with the
previous employer do not indicate that any such offer will be forthcoming. It is also
appropriate to alert the claimant at this time that the OWCP will begin vocational
rehabilitation plan development if the claimant can work in some capacity, and that
the rehabilitation effort will prepare the claimant for other work, possibly with
another government agency but probably with a private employer. The CE uses the
“Ten Month” letter for this purpose.

b. Communication between the OWCP and the Claimant. Early in the disability
management process, the FN plays a key role in communicating on behalf of the
OWCP. The CE may also need to communicate with the claimant as well to clarify
any questions the claimant may have. Timely responses to the claimant’s inquiries
will foster a good relationship with the claimant and alleviate any concerns he or she
might have about the status of his or her case moving forward. As outlined earlier in
this chapter, timely customer service and prompt payment of compensation claims
build trust with the claimant and enable the claimant to concentrate on recovery and
return to work.

Beyond routine customer service items, the CE or other designated staff will also
communicate with the claimant when:



A FN and/or RC are assigned to the case.
Medical information is requested from the AP.

The claimant is scheduled to report for a second opinion or referee
examination.

A job has been determined to be suitable and the claimant is expected to
return to work.

The various stages of vocational rehabilitation begin.



2-600-12 Conferences

12. Conferences. As noted throughout this chapter, ongoing and steady
communication between all parties involved in the disability management process is vital to
a successful resolution. Conferences are a particularly effective means of addressing any
issues that arise that may impede the return-to-work process. Conferences are also helpful
when miscommunication between one or more parties has occurred.

There are two types of conferences — formal conferences and informal conferences. Formal
conferences are discussed in PM Chapter 2-0500. Formal conferences require a
memorandum of conference, as well as a follow-up comment period. When due process is
involved, e.g. during the adjudication of a claim or reaching a final determination in an
overpayment case, a formal conference is needed. At other times, though, an informal
conference may be sufficient.

a. An informal conference during disability management is a form of mediation,
and the goal is to address the concerns of all involved parties and arrive at a solution
that is agreeable to everyone. Some reasons for conferencing during the
return-to-work effort include, but are not limited to, the following:

(@D) Medical evidence used for a return to work may be disputed by the
claimant or the EA. An explanation of how medical evidence is afforded the
weight for return-to-work purposes can alleviate these concerns.

2 The duties of a limited duty position offered by the EA may not be
described sufficiently so that a determination on suitability can be made.
Additionally, a claimant may have a different idea about the requirements of a
described job duty than the employer. Discussing these concerns and arriving at
an understanding of the actual duties of an offered position can serve to inform
the EA of how the job offer should be written and to alleviate the claimant’s
concerns that a particular job requirement exceeds his or her work abilities.

3) Wage disparity can be a major deterrent to a claimant seeking to
return to work. During the conference, the CE can explain the loss of wage
earning capacity procedures and assure the claimant that income will not
decrease even if the wages of the limited duty position are lower than those of
the date of injury position.

4) Personnel issues may not affect the suitability of a job offer as
reviewed by the OWCP, but they can present obstacles to a successful return to
work. For example, the claimant may object to a new work schedule. The
conference allows an opportunity for all parties to express concerns and for a
compromise to be reached whenever possible.

(5) Placement with a new employer may not be the claimant’s desire. He
or she may want to retain Federal status instead. If the EA is unable to make a
job offer, the placement period during vocational rehabilitation is critical to a
successful outcome for the claimant. If the claimant is aware from the beginning
what will happen at the end of the placement period, e.g. a likely reduction of




benefits with or without placement, he or she is more likely to cooperate fully
during the placement period.

b. Participants in the Conference. A conference is usually held with the CE plus
two or more parties. During nurse intervention, the FN will often be involved as well

as the EA and the claimant. During vocational rehabilitation, often times the RS and
the RC will participate along with the claimant and CE. There are no set rules on
who should be part of the conference or how many people should participate.
Whichever parties can help resolve the issue at hand should be involved.

C. Elements of an Informal Conference. Unlike a formal conference where an
actual conference memorandum is necessary and the memorandum is mailed to the
participants, informal conferences can usually be documented with a complete and
thorough CA-110 or memo in the case file. Regardless of the format used, the
conference should be fully documented in the file. Whether using a CA-110 or
memo, it should contain the following information:

(1 A heading at the top annotating the call as a Conference.

(2) A list of who was involved in the conference and his or her role in the
process, e.g. Jane Smith — EA Injury Compensation Specialist.

€)) Descriptive but thorough bullet points may be used in lieu of a full
narrative, but the CE should be careful to attribute specific comments to
specific individuals.

4 If any action was promised as a result of the conference, the bottom
portion of the CA-110 should clearly outline the pending actions.

(5) While a narrative memorandum is not needed, the CE must still ensure
that the CA-110 or memo contains an accurate depiction of the content of the
conference.

d. Follow Up Actions. Because these conferences are used to address various
return-to-work issues and resolve any miscommunication, as opposed to formal
adjudication actions, a formal follow up is not required. Often times the conference
itself will have resolved the issue at hand. Other times, the CE’s follow-up actions
(letters, second opinion referrals, requests for a new job offer, etc.) will reflect
information discussed during the conference.




2-600-13 Intervention Strategies and Timing

13. Intervention Strategies and Timing. Each interaction between the CE and the
claimant, EA or AP should be used to ensure the claimant’s recovery is progressing and to
emphasize the goal of return to work. Brief but timely inquiries and open communication
with all involved parties are effective tools in conveying case management goals and
encouraging a successful return to work. Interventions may involve any of the types
described in this chapter, and, as previously noted, these intervention actions can and
should overlap for effective disability management. Taking actions sequentially is not
usually the most effective method. Intervention actions are most effective when used
simultaneously.

a. Key Strategies for Disability Management.

(@D) Consider the evidence in the specific case file. The appropriate
intervention to take on a specific case is based on a number of factors,
including the accepted condition, extent of injury, treatment provided,
availability of work accommodations, and other variables.

(2) Identify any pending obstacles or barriers to medical recovery and
return to work.

€)) Anticipate the outcome of the possible intervention actions. Prior to
taking an action, the CE should anticipate the possible outcome of such an
action to determine whether the action will enable the disability management
effort to progress.

4) Decide on the best intervention action to resolve any pending issues in
the case and then move forward.

(5) Assess the outcome of the intervention action taken. Did the
intervention action yield the necessary outcome to move forward in the case?

(6) React to the new evidence in the file and repeat the five steps outlined
above again until the case has been resolved.

b. Choosing an initial Disability Management strategy. Decisions made early in
the disability management process are crucial to minimizing the effects of a work
related injury in the long-term. The CE should review the specific circumstances of
the case and utilize judgment in deciding which strategies to employ in order to
minimize disability and the effects of the work injury. Initial actions will not be the
same for every case. For instance, if the claimant is off work because of a pending
surgery, this would require different intervention than a case where the claimant has
undergone treatment and the physician anticipates a return to work in the very near
future.

Choices made upon initial review of the claim can affect the return-to-work effort.
For example, if a claimant files a claim for carpal tunnel syndrome and submits a
medical slip stating “off work pending carpal tunnel release,” the CE knows even



before the case is adjudicated that the claimant is out of work. The CE therefore
needs to make a decision about the best way to obtain the evidence necessary to
adjudicate the claim so that disability management actions can be initiated and
compensation can be paid if the case is ultimately accepted. Tailoring the
development letter to request information about the possibility of surgery, while

simultaneously requesting the evidence needed to adjudicate the case, is one way to
begin the disability management process before the case is even accepted.

C. Adjusting Disability Management strategies as the case progresses. As the
claim progresses through the disability management process, the CE should regularly
assess the claimant’s medical condition and return-to-work status and decide what
type of intervention is appropriate. Tailoring the kind of interventions taken to the
specific circumstances of the case and anticipating the outcome of each intervention
is key to successful disability management. For instance, a conference call might be
appropriate to address a claimant who is not fully cooperating with the vocational
rehabilitation process, but it will not be useful in a case where disability has recurred
and medical management is needed. A few examples of the decision making process
are outlined below.

(1 If the claimant has not returned to work, the CE should usually write
directly to the AP first or seek the assistance of the FN in addressing
necessary issues with the AP. However, a second opinion should be
scheduled if the AP fails to submit rationalized medical evidence that clearly
establishes the claimant’s work tolerance limitations. Alternatively, there may
be a benefit to taking both actions at the same time. If the AP does not
respond to the letter or provides an inadequate response, a second opinion
will already be in process to obtain the requested information. If the AP does
respond, the opinions of the two physicians can be compared and weighed to
determine the next disability management action. Should a conflict of
medical opinion exist, a referee examination can be scheduled to clarify and
resolve the issue.

2 If the EA fails to make a suitable job offer, the CE should direct the FN
to work with the EA on the formulation of such an offer. If the EA cannot or

will not make a job offer, a conference should be considered. If a job offer is
still not forthcoming, the case should be referred for vocational rehabilitation.

3) If the claimant has been released to work, but a FN is no longer
assigned to the case, the CE can request a job offer from the EA and refer the
case for VR. Taking these actions simultaneously is usually the best strategy
so that a RC can assist with the creation of a job and provide adjustment
counseling to the claimant, which should result in a smoother transition back
into the work environment for the claimant.

4 If the claimant develops a disabling medical condition after VR efforts
have been initiated, the CE should assess the medical evidence to determine
whether the condition is work related. After contemplating the outcome of




the various options, the CE needs to decide whether to approach the AP, refer
the claimant for a second opinion, or pursue both courses of action
simultaneously. During this medical intervention, the CE and RC should
continue to communicate with the claimant so that return to work remains
the ultimate goal even during this period of development.

d. Intervention Timing. Though intervention actions vary, timely and
appropriate interventions do help to minimize the length of disability by maintaining
focus on the goal of assisting claimants in returning to work.

As stated previously, a primary goal of disability management is to return the
claimant to work as soon as possible, but particularly within one year of the onset of
disability. It is critical that the CE be attentive to the specific issues of each case in
order to actively manage the case and take timely action on any situation to achieve
this goal. CEs should use all available tools, including reminders and reports, in
order to take substantive actions on disability management in a timely fashion.
While in active disability management, the case should usually be reviewed often and
as frequently as necessary to ensure intervention actions and the disability
management strategy are on course. This consistent focus will allow CEs to address
issues hindering recovery, facilitate return-to-work efforts, and move cases towards
resolution.



2-600-14 Resolution of Disability Management Cases

14. Resolution of Disability Management Cases. The CE should actively manage the
case until the claimant reaches maximum medical improvement and a resolution is reached
regarding the claimant’s work capacity. There are several possible outcomes; the purpose
of this paragraph is to describe these possible outcomes.

Following are the most likely outcomes, along with any associated decision and the steps
needed to pursue that course of action.

a.

Complete recovery from injury-related conditions.

(@9 In cases where the claimant has completely recovered from the
employment injury and returns to the job he or she held when injured, no
formal decision is necessary and the case may be closed if the claimant has
been released from care.

2) In some instances, the claimant has fully recovered but does not
return to the date of injury position. The claimant has no ongoing entitlement
to compensation for wage loss and medical benefits once the injury-related
condition has resolved. In these cases, a formal decision following a notice of
proposed termination is necessary to notify the claimant of this change in
entitlement. (Formal decisions are discussed in PM Chapter 2-1400.) As the
claimant’s response may change the preliminary determination to terminate
compensation, the OWCP should continue any nurse and/or rehabilitation
services during the notice period until a formal decision with appeal rights is
issued, unless the claimant is already in receipt of OPM benefits.

Complete recovery from injury-related disability.

(@9) In cases where the claimant has recovered from the
employment-related disability and returns to the job he or she held when
injured, no formal decision is necessary. If the claimant has returned to the
date of injury position but still requires ongoing medical treatment, the case
can be left open for medical benefits.

2 In some instances, the claimant recovers from the injury to the point
that he or she is capable of performing the date of injury position but does
not actually return to that job. The claimant has no ongoing entitlement to
compensation for wage loss once the medical evidence establishes the
claimant’s ability to perform the date of injury position. In these cases, a
formal decision following a notice of proposed termination is necessary to
notify the claimant of this change in entitlement. (Formal decisions are
discussed in PM Chapter 2-1400.) As the claimant’s response might change
the preliminary determination to terminate compensation, the OWCP should
continue any nurse and/or rehabilitation services during the notice period
until a formal decision with appeal rights is issued, unless the claimant is
already in receipt of OPM benefits.




Return to modified work, with or without wage loss.

€

(2

Re-employment with no Loss of Wage Earning Capacity (LWEC).

(@ If the claimant returns to a new position or a modified version
of the date of injury position with the previous employer at a pay rate
commensurate with the current pay for the job held when injured, the
claimant has no loss in wage earning capacity as a result of the injury.
Once the claimant has satisfactorily performed the position for a period
of at least 60 days, the CE should review the case to determine
whether the medical evidence establishes permanent restrictions and
whether the position fairly and reasonably represents the claimant’s
wage earning capacity. If so, the CE should prepare a formal decision
making this finding. This type of decision is necessary even though
there technically is no loss of wage earning capacity. See PM Chapter
2-0814. If the position does not fairly and reasonably represent the
claimant’s wage earning capacity, no decision can be issued. Different
resolution codes are used for each of these scenarios.

(b) If the claimant returns to work with a new employer at pay rate
commensurate with the current pay for the job held when injured, the
claimant has no loss in wage earning capacity as a result of the injury.
Once the claimant has satisfactorily performed the position for a period
of at least 60 days and the medical evidence establishes permanent
restrictions, the CE should prepare a formal decision addressing
whether the earnings fairly and reasonably represent the claimant’s
wage earning capacity.

Re-employment with LWEC.

(@ If the claimant returns to a new position or a modified version
of the date of injury position with the previous employer and is earning
less than the current pay rate of the job held when injured, the
claimant has sustained a loss in wage earning capacity as a result of
the injury. Once the claimant has satisfactorily performed the position
for a period of at least 60 days, the CE should review the case to
determine whether the medical evidence establishes permanent
restrictions and whether the position fairly and reasonably represents
the claimant’s wage earning capacity. If so, the CE should prepare a
formal decision making this finding. See PM Chapter 2-0814. If the
position does not fairly and reasonably represent the claimant’s wage
earning capacity, no decision can be issued.

(b) If the claimant returns to work with a new employer and is
earning less than the current pay rate of the job held when injured,
the claimant has sustained a loss in wage earning capacity as a result
of the injury. Once the claimant has satisfactorily performed the
position for a period of at least 60 days and the medical evidence




f.

establishes permanent restrictions, the CE should prepare a formal
decision addressing whether the earnings fairly and reasonably
represent the claimant’s wage earning capacity.

d. Determination of LWEC without actual job placement. This type of decision
can be issued after the OWCP has made reasonable efforts to return the claimant to
work and has advised the claimant of his or her rights and responsibilities. See PM
Chapters 2-0813, 2-0814, and 2-1400.

In these cases, the claimant has been notified that the OWCP will provide vocational
rehabilitation assistance leading to re-employment. The claimant is able to return to
work and the file contains documentation that establishes appropriate work is
reasonably available in the local labor market; therefore, benefits are adjusted to
reflect any loss in wage earning capacity. The OWCP issues a decision based on the
selected jobs, regardless of actual employment status.

In this instance, the CE will prepare a pre-reduction notice, addressing the claimant's
loss of wage earning capacity based on a suitable position for which the claimant
received training and/or placement efforts. After the notice period ends, a formal
decision establishing the claimant’s wage earning capacity will be issued, taking into
account any evidence or arguments submitted during the notice period.

e. Application of sanctions. A claimant’s failure to cooperate with the OWCP's
rehabilitation and/or reemployment efforts may result in the suspension, reduction,
or termination of benefits.

In these cases, the claimant has been notified of the obligation to participate in
vocational rehabilitation efforts and has been provided vocational rehabilitation
assistance leading to re-employment, either in the private sector or with another
Federal agency. If the claimant continues not to cooperate, even after being warned
of the consequences of non-cooperation, the CE will proceed with the reduction or
suspension of benefits. Alternatively, a formal decision may be issued for failure to
accept suitable employment. See PM Chapters 2-0813, 2-0814, and 2-1400.

A finding that the claimant has no wage earning capacity or re-employment potential

for the indefinite future can be made on the basis of a medical or vocational determination.

If no rehabilitation plan can be developed due to the severity of the claimant's medical
condition and/or the limited job market in the claimant's commuting area, the CE may
determine that the claimant has no wage earning capacity. If there is no expectation of
further recovery or a change in the vocational determination or medical condition, the case
can be placed in PN status with the concurrence of the Supervisory Claims Examiner. See
PM Chapter 2-0812. This determination, however, should not be made during the early
period of disability, especially during the first 30 months, except in rare circumstances.
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1. Purpose and Scope. This chapter describes the Disability Management (DM)
Tracking System in the Integrated Federal Employees’ Compensation System (iFECS),
through which periods of disability and intervention actions associated with Case
Management, Nurse Intervention and Vocational Rehabilitation are monitored. It addresses
why and how a disability management record is created, managed, updated and resolved.
It also addresses coding and data entry for this system and describes the relationship
between the DM Tracking System and the tracking system for nurse and vocational
rehabilitation activity.

Information related to the various DM components can be found in other chapters of the
Federal Employees’ Compensation Act (FECA) Procedure Manual (PM).

a. The DM process is outlined fully in FECA PM 2-0600, Disability Management.

b. Medical management is discussed in FECA PM 2-0810, Developing and Evaluating
Medical Evidence. See also Part 3 Medical.

c. The Nurse Program is outlined in FECA PM 2-0811, Nurse Case Management, and
FECA PM 3-0201, Staff Nurse Services.

d. Monitoring disability claims paid on the periodic roll is discussed in FECA PM 2-
0812, Periodic Review of Disability Claims.

e. The Vocational Rehabilitation Program is outlined in FECA PM 2-0813, Vocational
Rehabilitation Services, and in the Office of Workers’ Compensation Programs
(OWCP) PM Part 3, Rehabilitation.

2. Introduction. OWCP is responsible for assisting injured workers with medical
recovery from a work injury and facilitating a return to work as soon as practicable so that
the length of disability is minimized. The processes relating to these functions are
collectively known as Disability Management (see FECA PM 2-0600).

Disability Management is comprised of both the Quality Case Management (QCM) phase of a
disability case, which encompasses the first 30 months of disability, as well as the Periodic
Roll Management (PRM) phase, when disability continues beyond the initial 30 months.

The DM Tracking System is used during both the QCM and PRM phase of a case.

The DM Tracking application is used to track the actions taken during the DM process, as
well as critical return-to-work and case closure data used by the Division of Federal
Employees’ Compensation (DFEC). This system measures the duration of disability, the
effectiveness of case management actions, the success of returning injured workers to
employment, and case resolutions following disability which resulted from a work injury or
illness.

Consistent and accurate coding in the DM Tracking System is essential for proper analysis
and measurement of actions taken during the DM process.

3. DM Goals. To measure performance, OWCP tracks disability cases and focuses on
two overarching goals, return-to-work and case resolution. These goals are tracked and
measured in several different ways, with much of the data taken directly from DM Tracking.
The various specific goals provide a measurement of the effectiveness of case management.



a. Return to Work. Returning the claimant to work as soon as possible, but
especially within one year of the onset of disability, is the primary goal of disability
management. This one-year deadline is significant because section 8151(b) of the
FECA requires the employing agency to offer the claimant his or her former position
or its equivalent if the injury or disability has been fully overcome within one year.
See PM Chapter 2-0600-11(a), which discusses retention rights in greater detail.
This one-year time frame is utilized in the tracking of lost production days.

&) QCM Lost Production Days (LPD). QCM LPDs begin to count on the
date disability begins and continue to count either until the employee has
returned to full-time work or until certain closure codes are entered into DM
Tracking.

(@ The formula used to compute the average LPDs assumes that
each employee will remain off work for the entire first year; therefore,
for each employee who has not returned to work during year one, the
total number of lost production days defaults to 365. When the
employee returns to work, the number of LPDs for that employee is
adjusted to reflect the actual number of days of disability.

(b) LPDs are calculated differently in cases where the return to
work is less than full-time. If a claimant returns to part-time
employment, the LPDs continue to count, but each day defaults to a
partial day, as opposed to a full day.

(©) When a claimant returns to work, or some other action is taken
to resolve a case within the first year of disability, the overall LPD
average should drop. The sooner the return to work or case
resolution, the greater the reduction in average LPDs.

(2) Return to Work within Two Years. On July 19, 2010, the President
established a 4-year Protecting Our Workers and Ensuring Reemployment
(POWER) Initiative, covering fiscal years 2011 through 2014. The POWER
Initiative extends prior workplace safety and health efforts of the Federal
Government by setting more aggressive performance targets, encouraging
the collection and analysis of data on the causes and consequences of
frequent or severe injury and illness, and prioritizing safety and health
management programs that have proven effective in the past.

(@ One of the seven goals in the POWER initiative is speeding
employees' return to work in cases of serious injury or illness. The
DFEC measures this goal by tracking return to work rates within a 2-
year period.

(b) Not all DM cases count toward this 2-year goal, but all cases
measured for this goal are taken from the existing DM universe. Note
that only the 14 government agencies with the largest, statistically-
significant case volumes (excluding the United States Postal Service)
are included in this POWER goal.

(©) Since goal 7 of the POWER Initiative focuses on return to work
with the original employer (at the Department level), a success is
achieved only when the injured worker returns to work with the



original employer within the two-year tracking period (which starts
when the OWCP creates the DM record).

b. Resolutions. The term resolution has slightly different meanings depending
on the phase of the case — QCM or PRM. Paragraph 13 of this chapter discusses the
various types of resolutions in more detail.

(@D) QCM Resolution. The QCM resolution goal is a measurement set at 30
months from the date disability begins. Regardless of whether or not the
claimant returns to work, a case will remain in the QCM universe until a
resolution is reached, or the case reaches 30 months from the date disability
began. In general, a QCM resolution means that a final decision has been
reached on a case if the claimant has not returned to his or her date of injury
job. Resolution examples include a termination for no continuing disability, a
formal loss of wage-earning capacity (LWEC) decision, etc.

If the claimant remains totally disabled and/or no resolution code has been
entered into the DM Tracking System by the 30-month mark, the case will be
considered unsuccessful with regard to DFEC’s QCM resolution goal. At that
time, the case moves into the PRM universe if there is continued wage loss.

2) PRM Resolution. Unlike the QCM resolution goal, there is no specific
timeframe for achieving a PRM resolution in a specific case. A case will
remain in the PRM universe indefinitely until a resolution is reached. The
types of resolutions discussed above, however, for QCM also count as
resolutions in PRM cases, e.g. a return to full duty work, return to light duty
work with a formal LWEC decision, a termination for no continuing disability,
etc. There is one addition, though, for PRM cases that does not apply to
QCM. Because of the nature of PRM cases (longer term disability), a
determination that there has been no change in the claimant’s entitlement
may also count as a resolution as long as the medical and factual evidence in
the file reflect this finding; the case, however, remains in the PRM universe.

4. DM Records. A DM record should be created for each period of disability. Some
cases may have more than one period of disability and, therefore, multiple records may
exist throughout the life of a case, but only one DM record should be active in a particular
case at one time.

In some instances, a record will be automatically created, and in other instances a record
must be manually created. It is important that the Claims Examiner (CE) recognize the
need to create a DM record manually so that periods of disability can be appropriately
tracked and managed.

a. When to create a DM record. Tracking and management of a DM case begins
early in the life of a case. Early tracking aids the CE in managing the case by
providing the CE with a mechanism to record case management actions and return
to work (RTW) data until a resolution is reached.

(¢D) Case Acceptance. A DM record should be created as soon as a case is
accepted and the evidence indicates that the claimant has not returned to
work as a result of the injury. A DM record can also be created at the time of
acceptance if the claimant is working but is still disabled from his or her date
of injury position.




2) COP Nurse Closure. In traumatic injury cases where a COP nurse has
been assigned, a COP Nurse Closure report is on file, and there is no evidence
in the file reflecting a full-time RTW date, the CE should review the case for
appropriate DM actions. If the claimant has not returned to work, and there
is no clear imminent RTW date, a DM record should be created in an accepted
case, even if the COP period has not yet expired. A DM record can also be
created at the time of COP Nurse case closure and case acceptance if the
claimant is working but is still disabled from his or her date of injury position.

(€)) Lost Time from Work. A DM record should be created any time after
acceptance of the case when the claimant is disabled from work due to the
work-related condition(s).

(a) When the CE first becomes aware that the claimant is disabled
from work (even if the COP period has not expired or a wage-loss
claim has not yet been received).

(b) The first CA-7, Claim for Compensation, is approved for a non-
intermittent period of leave without pay, and medical evidence
supports continued disability from work.

(©) A recurrence of disability is accepted.

(d) If surgery is approved, the CE can ascertain the date of surgery
(which would equate to disability from work). The DM record can then
be created at the time of surgery, even if a CA-7 has not yet been
received.
b. DM Start Dates and Track Dates. When a DM record is created, these two
dates are of particular importance. The goals outlined in the preceding section track
from one of these two dates; therefore, it is of the utmost importance that they be
accurate.

(¢H) The Start Date is the date that the DM record was created. This date
cannot be modified.

2 The Track Date usually reflects the date wage loss or the period of
disability began. The Track Date can be entered by the CE when a DM record
is manually created. This date can be modified by those who are authorized
to do so, generally at a level higher than a CE.

(a) If the claimant returns to full-time light duty work before the
DM record is created, the Track Date is the same as the Start Date.
LPD will not be measured in these cases, but DM performance with

regard to resolution tracking will be based on the Track Date.

(b) If the claimant returns to part-time light duty work before the
DM record is created, the Track Date should be the date of the part-
time RTW and partial LPDs will be counted. See paragraph 2-601-
3a(1) for more discussion on how LPDs are calculated.

(©) For total disability cases, LPDs begin with the Track Date and
are counted as explained in paragraph 2-0601-3a(1).



C. Maintaining the DM Record. Once the record is created, DM Tracking allows
the CE to enter information regarding disability, intervention actions, work status,
and medical work restrictions. The CE is responsible for maintaining the DM record
so that it accurately reflects the intervention actions taken to assist the claimant in
recovery and return to work.

Each DM code and date should correspond to an intervention action or change in
case status. These codes should be entered promptly when actions are taken so that
the DM record reflects a history of the actions taken as the case progresses towards
resolution.

Intervention codes -- including intervention actions, optional process codes, and
closure codes -- should be entered on the Disability Tracking tab in the DM record in
iIFECS. Information about work status, job offers and suitability, and corresponding
dates is entered on the Work Status Tracking tab in the DM record. When RTW
information is saved, the data populates the first screen and LPDs are automatically
updated, if applicable. Information about work restrictions can be entered on the
third screen of the DM record to assist the CE in effectively documenting the record.

Some codes are mandatory and some codes are optional. The remaining paragraphs
in this chapter discuss the coding structure in detail.

5. DM Categories. When DM codes are entered, they automatically trigger updates to
the DM categories. These categories reflect the progress of a DM record from the beginning
stages until resolution is reached.

If a return to work without wage loss or other resolution is not achieved during the initial 30
months of QCM disability tracking, the DM record continues to be tracked and managed in
the PRM universe until a resolution can be reached. If the resolution of a QCM case
involving ongoing partial disability does not trigger a closed DM record, the ongoing
disability is also managed and tracked under PRM.

The DM category codes and descriptions are as follows:

QCM — Triage A DM record is open and a COP Nurse has been assigned.

QCM — Resolved Triage The claimant has returned to work full time within the 45-day
COP period.

QCM - Open A DM record is open and does not have a return to work date.

A QCM-Triage category may be of record prior to this category,
but not always.

QCM — Working Light Duty The claimant has returned to work at less than full duty, but a
loss of wage-earning capacity (LWEC) decision has not been
issued.

QCM — Complete The claimant has returned to work at full duty, or at modified
duty with no loss of wage-earning capacity, a formal decision
has been issued regarding the claimant’s future entitlement
(e.g. no injury-related disability, refusal of suitable work), or
some other resolution code has been entered indicting no



QCM — Suspended

QCM — Removed from QCM

QCM — Expired

PRM-Open

PRM - Working LD

PRM — PN

PRM -LWEC

PRM — Suspended

PRM - Remove from PRM

PRM — Complete

further entitltement to compensation (e.g. the claimant has
elected retirement benefits). No further disability tracking
action is necessary.

A sanction decision (such as for failure to attend a medical
examination) has been issued which suspends disability
management actions. If the SRO code is entered, DM tracking
resumes and the record reverts to the previous category code.

The DM record has been manually removed from tracking
(e.g. it was created in error).

If no resolution has occurred within 30 months from the DM
Track Date, the QCM record will expire.

The DM record has been open 30 months or more past the DM
Track Date and the claimant remains off work or is working
with wage loss. The case will continue to be managed under
PRM.

The claimant has returned to work at less than full duty, but
an LWEC decision has not been issued.

A finding has been made that the claimant is entitled to
payment on the periodic roll with no wage-earning capacity for
the indefinite future (case status code PN).

A formal loss of wage-earning capacity (LWEC) decision has
been issued and the claimant is receiving payments on the
periodic roll.

A sanction decision (such as for failure to attend a medical
examination) has been issued which suspends disability
management actions. If the SRO code is entered, DM tracking
resumes and the record reverts to the previous category code.

The DM record has been manually removed from tracking
within the PRM universe of cases (e.g. it was created in error).

The claimant has returned to work full duty, returned to work
with no loss in wage-earning capacity, a formal decision has
been issued regarding the claimant’s future entitlement (e.g. no
injury-related disability, refusal of suitable work), or some
other resolution code has been entered indicting no further
entitlement to compensation (e.g. the claimant has elected
retirement benefits). No further disability tracking action is
necessary.



6. DM Codes. The DM record should be updated to reflect the actions taken to bring a
DM case to resolution. Some DM codes are mandatory, while others are optional. The
codes are described in more detail later in this chapter.

a.

Mandatory Codes. There are five types of mandatory codes.

(@D CE Intervention Codes. These codes must be updated in the DM
record whenever a CE actively intervenes in a case in an effort to bring a case
towards resolution. See 2-0601-7 for a detailed discussion on CE intervention
codes. The following are some situations when a mandatory CE Intervention
code is required:

@ a narrative report is requested from a physician;

(b) a second opinion examination or referee examination has been
scheduled;

(©) a nurse extension has been granted;

(d) a case is opened for dual tracking with both field nurse services
and vocational rehabilitation services;

(e) a ten-month letter has been issued; or
) a conference has been completed.

2 Codes Reflecting a Nurse or Vocational Rehabilitation Status Change.
When a Field Nurse (FN) or Rehabilitation Counselor (RC) is assigned to the
case, a nurse or vocational rehabilitation case has been closed, or the status
of a nurse or vocational rehabilitation case has changed, the appropriate
codes must be updated by the Staff Nurse (SN) or Rehabilitation Specialist
(RS) via the Nurse/Rehabilitation Tracking System (NRTS). When the codes
are entered into NRTS, the DM record will auto-populate with the appropriate
DM code. See paragraph 2-0601-8 below for a detailed discussion of nurse
intervention codes; see 2-0601-10 for a detailed discussion of vocational
rehabilitation program codes.

€)) Return-to-Work Codes. When a claimant returns to work, the
appropriate RTW information should be entered via the Work Status Tracking
tab in the DM record. The RTW information should document the claimant’s
work schedule, his or her work capacity, and the effective date of the
claimant’s return to work. See paragraph 2-0601-11 for a detailed discussion
of RTW codes.

4) Closure Codes. Whenever a case is resolved other than through the
claimant’s return to full duty, the DM record should be closed using the
appropriate closure/resolution code. See paragraph 2-0601-13 for a detailed
discussion of QCM/PRM resolutions.

(5) Suspension Codes. If compensation is suspended for any reason, the
DM record should be updated with the appropriate suspension code.
However, when the claimant satisfies his or her burden and entitlement




7.

resumes, the DM record should be reopened with the appropriate code. See
paragraph 2-0601-13.

b. Optional Codes. Optional codes are not required; however, entering these
codes provides a detailed explanation of the progression of a DM case and can assist
the CE with management of the case. Optional codes are useful not only to clarify
the past management of a case, but also to indicate what further actions may be
necessary. See paragraph 2-0601-12 for a detailed discussion of optional codes.

C. RMV Code. When a DM record is created erroneously, the case must be
removed from DM using code RMV. This code should only be used when a case was
placed into DM Tracking in error. Valid DM cases should not be removed from DM
via the RMV code. If the reason is not clear, sufficient explanation should be given in
the record to explain why the case was removed from DM using this code. This
explanation may be documented by updating the notes section in DM Tracking.

Note - In some situations, the RMV code is automatically populated based on other
codes that are entered.

CE Intervention Codes. Codes should be updated in the DM record whenever a CE

actively intervenes in an effort to bring a case towards resolution. The following mandatory
codes should be entered into DM Tracking by the CE:

a. CON (Conference Completed). This code should be used for both formal and
informal conferences, but it should only be used when the conference pertains to the
DM aspects of the case, e.g. this code should not be added to DM Tracking if a
conference was held with regard to an overpayment. The effective date of the status
is the date of the conference.

b. OIC (Other Intervention by CE). Used when the CE contacts the claimant or
Employing Agency (EA) to discuss a RTW date and/or the availability of limited duty.
This code may be used more than once in a given DM record, but it may not be used
when the conversation concerns bill payment, compensation payment, or other case
issues not specific to disability management. The OIC intervention should be
focused on RTW. The effective date of the status is the date of the letter or
telephone conversation. It may be used in the following instances:

(1) The CE contacts the claimant to specifically discuss return to work
issues. Topics would include the anticipated return to work date (for either
regular or light duty); current work limitations and why they preclude any
work at all, or preclude return to the claimant’s regular job; and whether the
claimant has contacted the employer about the availability of light duty. This
type of contact will usually occur by telephone and should be documented in
the file via a CA-110 (or equivalent). The conversation should be substantive
and serve to remind the claimant of his or her responsibility to return to work.

(2) The CE contacts the EA to discuss work limitations or the availability of
light duty, or to solicit a job offer. If the claimant has been released to work,
the description of work limitations should be available on the date of the
contact. If the use of OIC is based on a telephone call, the CE should fully
document the conversation in a CA-110 (or equivalent).
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C. MSI1 (Second Opinion Scheduled). The effective date of the status is defined
as the date of the second opinion examination (a date in the future is allowed). This
code should not be entered when a case is referred for a second opinion evaluation;
rather, it should be entered once the appointment date has been set.

d. MRI (Referee Exam Scheduled). The effective date of the status is defined as
the date of the referee examination (a date in the future is allowed). This code
should not be entered when a case is referred for a referee evaluation; rather, it
should be entered once the appointment date has been set.

e. QAP (Narrative Report Requested from Physician). Used when the CE poses
written questions to the attending physician about the extent and duration of
disability, work tolerance limitations or the claimant’s ability to work, current
treatment plan to facilitate medical recovery, etc. The effective date of the status is
the date of the letter.

f. SRO (Suspension Reopened). If the claimant’s compensation has been
suspended for obstruction of the rehabilitation effort (SUC), obstruction of a medical
examination (SUM), or failure to return Form CA-1032 (SUE), and compensation is
later reinstated, code SRO is required. The effective date of the status is the date of
that compensation was reinstated.

g. TML (Ten Month Letter Issued). A primary goal of disability management is
to return the claimant to work as soon as possible, but particularly within one year of
the onset of disability. This one-year deadline is significant because section 8151(b)
of the FECA requires the EA to offer the claimant his or her former position or its
equivalent if the injury or disability has been fully overcome within one year. If the
claimant has not returned to work on a full-time basis, the claimant should be
reminded of his or her retention rights and the CE should send such a letter by 10
months post Track Date (though it can be sent sooner). The effective date of the
status is the date this letter is sent.

Nurse Intervention Codes. Nurse intervention codes are used to document

actions throughout the Nurse Intervention phase of DM. These codes document actions
with regard to both the COP Nurse and the Field Nurse. The following are the mandatory
codes pertaining to Nurse Intervention. Some are automatic and others must be entered
manually.

a. COP Nurse (CN) Codes.

(&9 NCP (Referred to COP nurse). This code is auto-populated from the
date of assignment of the COP Nurse in NRTS.

2 TCC (Triage COP Case). New traumatic injury claims are eligible for
assignment to a COP Nurse seven (7) days after the claimant stops work
(based on the data contained on the CA-1). If a return to work date has been
entered into iIFECS prior to assignment of a CN, the case will not be eligible
for assignment. For eligible cases though, the TCC code is auto-populated
using the “current” date to create an open DM record in the system. No LPD
count during this period.

3) TCQ (QCM — Triage to QCM — Open). Once 45 days from the date of
injury have elapsed, if no return to work full-time code has been entered in



DM Tracking, the status code TCQ is auto populated via a nightly run and the
category changes to QCM - Open. The Start date and Track date are
populated with the date the record is changed to QCM Open, and LPDs start
to count. If the claimant has returned to part-time work, the category
changes to QCM-Working LD and LPDs count partial days.

4) TRC (Closed — Triage case with Full Time RTW during COP). If a full-
time return to work date is entered in the DM record within 45 days of the
date of injury, code TRC is auto-populated and the category is changed to
QCM - Resolved Triage. Additional codes are not allowed after entry of TRC;
therefore, if the CE wishes to track a full-time light duty return to work and
assign a FN, a new DM record will need to be manually created. No LPD
count in these cases and they are not considered as resolutions for QCM.
Return to work activity and success during the COP Nurse phase of a case is
assessed based primarily on the coding in NRTS.

Field Nurse (FN) Codes.

(¢D) NSN (Referred to Staff Nurse). The date the CE completes the referral
to the Staff Nurse (SN). This code auto-populates to the DM record when the
referral is completed in the Case Referral application in iFECS.

(2) NFN (Referred to Field Nurse). The date the SN makes the
assignment to the FN. This code is auto-populated from the SN’s assignment
action made in NRTS.

€)) NF3 (30-Day Nurse Extension Granted). If the claimant has not
returned to work in a full-duty capacity and there is something specific the FN
can do within 30 days to further the return to work effort, the CE can extend
nurse services for 30 days. There must be a clear indication that FN services
would be useful for a specific purpose, and the case record must clearly
document that purpose and that direction has been provided to the FN. After
30 days, if an additional extension is needed, the same justification and
documentation are necessary to approve an additional 30-day extension.

No justification for a 30-day extension is needed if the claimant has returned
to work and the extension is for monitoring that effort (60 days for light duty
and 30 days for full duty); however, the extension coding should still be
entered in the DM record. Refer to FECA PM 2-0811-10 for additional details
about granting extensions during the FN assignment period.

4) NF6 (60 Day Extension Granted). Just as with the 30-day extension,
if the claimant has not returned to work in a full-duty capacity and there is
something specific the FN can do within the next 60 days to further the return
to work efforts, the CE can extend nursing services for 60 days. There must
be a clear indication that FN services would be useful for a specific purpose,
and the case record must clearly document that that purpose and that
direction has been provided to the FN.

No justification for a 60-day extension is needed if the claimant has returned
to work and the extension is for monitoring that effort (60 days for light
duty); however, the extension coding should still be entered in the DM record.
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Refer to FECA PM 2-0811-10 for additional details about granting extensions
during the FN assignment period.

(5) NCO (Nurse Case Closed). The initial nurse assignment is 120 days,
regardless of whether the claimant has returned to light-duty work or not. A
shorter assignment may be considered if the claimant has already returned to
light-duty work. The initial assignment period can be extended consistent
with the guidance provided in FECA PM 2-0811-10. Supervisory approval is
necessary for extensions past 180 days unless the claimant returns to work
during an initial extension period and the return to work monitoring period
(60 days for light duty and 30 days for full duty) will exceed the 180 days.
When FN intervention has ended, though, the NCO code is required. This
code is auto-populated from the SN’s closure action in NRTS.

Dual Tracking Codes. During the Nurse Intervention period, the CE has the option

to dual track certain cases. Dual tracking is when both a FN and RC are assigned to a case
at the same time. Refer to FECA PM Chapter 2-0600-8, 2-0600-9, 2-0811-11 and 2-0813-
5. Both dual tracking codes are mandatory, and both must be entered manually by the CE.

10.

a. DTO (Dual Track Opened). This code is entered when it is determined that a
case would benefit from dual tracking with a FN and a RC on the case at the same
time. Since a FN will already be assigned to the case when dual tracking is initiated,
code DTO should be entered when the RC is also assigned to the case.

b. DTC (Dual Track Closed). This code is entered when dual tracking is no
longer needed. If the case is closed for Nurse Intervention, but the RC remains on
the case, the DTC code should be entered when the FN is closed. If the RC is closed,
but the FN remains on the case, the DTC code should be entered when the RC is
closed.

Note — If the claimant returns to work as a result of dual track intervention, the RTW
code (discussed later in this chapter) must be entered prior to the DTC.

Vocational Rehabilitation Intervention Codes. A few codes are manually

entered by the CE in DM to reflect vocational rehabilitation actions. However, most codes
relating to vocational rehabilitation efforts are auto-populated into DM by coding entered by
the RS in the NRTS application. The following are the mandatory codes pertaining to
Vocational Rehabilitation.

a. Rehabilitation Referral Codes.

(@D RHR (Referred to Rehabilitation Specialist). This code is auto-
populated into DM the date the CE completes the Vocational Rehabilitation
referral in the Case Referral application in iFECS.

2 RRC (Referred to Rehabilitation Counselor). This code is triggered by
the date the RS makes the assignment to the RC. This code is auto-
populated from the RS’s assignment action in NRTS.

b. Plan Development Codes.

(&9) RHD (Plan Development). When code D is entered into NRTS, status
code RHD is populated into DM.



2) RHI1 (Rehabilitation Plan in Place). When code | is entered into NRTS,
status code RHI is populated into DM. In addition, an iFECS reminder is sent
to the CE to send a letter advising the claimant of the eventual reduction of
compensation as the result of rehabilitation efforts.

3) RLT (Eventual Reduction via Rehabilitation - letter sent by CE). This
code is manually entered into DM by the CE when the appropriate letter is
issued to the claimant.

Placement Previous Employer Codes.

(@D RHN (Placement Previous Employer — Without Other Services). When
code N is entered into NRTS, status code RHN is populated into DM.

2 RHW (Placement Previous Employer — With Other Services). When
code W is entered into NRTS, status code RHW is populated into DM.

Training and Placement New Employer Codes.

(@D RHT (In Approved OWCP Vocational Training). When code T is
entered into NRTS, status code RHT is populated into DM. This code does
count as a QCM resolution.

2 RHP (Placement New Employer). When code P is entered into NRTS,
status code RHP is populated into DM.

3) RHS (Self-Employment). When code S is entered into NRTS, status
code RHS is populated into DM.

Assisted Re-employment Codes.

(@9 RHG (Assisted Re-employment Program). When code G is entered
into NRTS, status code RHG is populated into DM.

2 RHV (Employed, Assisted Re-employment Program; RC Follow-Up).
When code V is entered into NRTS, status code RHV is populated into DM.

Employment Codes.

(@D) RHE (Employed). When code E is entered into NRTS, status code RHE
is populated into DM. (The CE will still need to enter the RTW information in
the Work Status tracking tab in the DM record.)

(2) RHZ (Post-Employment Services). When code Z is entered into NRTS,
status code RHZ is populated into DM.

Codes related to Medical Issues and Interruption of Services.

(@D RHM (Medical Rehabilitation). When code M is entered into NRTS,
status code RHM is populated into DM.



2 RHX (Vocational Rehabilitation Services Interrupted). When code X is
entered into NRTS, status code RHX is populated into DM.

Closure and Suspension Codes.

(@D RCL (Rehabilitation case closed with no RTW). When the rehabilitation
case is closed with code 5 in NRTS, status code RCL is populated into DM.

(2) RHC (Returned to Claims Examiner). When code C is entered into
NRTS, status code RHC is populated into DM.

3) RWL (Rehabilitation non-cooperation 30-day warning letter). This
code is manually entered into DM by the CE effective the date the letter is
issued.

Schedule A Initiative Codes. DFEC's initiative to utilize the Schedule A non-

competitive hiring authority to help rehire injured federal workers back into the
federal government occurs during vocational rehabilitation. Codes related to the
Schedule A Initiative must be entered into NRTS by the RS and then, upon
notification, the CE manually enters the appropriate code in DM, as described below.

(¢H) SCI (Schedule A Identified). When the RS identifies a claimant who
may be a suitable candidate for Schedule A placement, he or she will make a
referral to the Schedule A RS for review. The RS will then code the case in
RTS as Al (Schedule A Identified) and notify the CE so that SCI can be added
to DM.

2) SCC (Schedule A Certified). When a claimant wishes to participate in
Schedule A placement services, in addition to the usual rehabilitation
placement services for a job in the private sector, the Schedule A RS prepares
a disability certification letter and enters code AC into NRTS and notifies the
CE so that SCC can be added to DM.

3 SCR (Schedule A Rejected). When a claimant is not a good candidate
for Schedule A placement services the Schedule A RS enters code AR into
NRTS and notifies the CE so that SCR can be added to DM.

“4) SCD (Schedule A Services Declined). When a claimant indicates that
he or she does not want to proceed with Schedule A placement services, the
RS enters code AD into NRTS and notifies the CE so that SCD can be added to
DM.

(5) SCW (Schedule A RTW). When the claimant returns to work via the
Schedule A hiring authority and the case record is documented with the
specifics of the RTW, the RS enters code AW into NRTS and alerts the CE so
that SCW can be added to DM. Note - Along with the Schedule A disposition
code, the RS enters the usual NRTS codes to document the RTW. The CE
then enters the usual RTW codes in DM to appropriately reflect the RTW via
rehabilitation and to change the DM category. See paragraph 2-0601-11 for
a discussion of updating RTW codes.

(6) SCO (Schedule A RTW Other). When the claimant returns to work
without the use of the Schedule A hiring authority (after having been
Schedule A Certified - SCC) and the case record is documented with the



specifics of the RTW, the RS enters code AO into NRTS and alerts the CE so
that SCO can be added to DM. Along with the Schedule A disposition code,
the RS enters the usual NRTS codes to document the RTW. The CE enters the
usual RTW codes in DM to appropriately reflect the RTW via rehabilitation and
to change the DM category. See paragraph 2-0601-11 for a discussion of
updating RTW codes.

@) SCN (Schedule A Closed - No RTW). When the vocational
rehabilitation placement period ends for a case in which the claimant was
Schedule A certified (SCC) and there was no RTW, the RS enters code AN into
NRTS and notifies the CE so that SCN can be added to DM.

11. Return to Work (RTW) Codes. RTW codes are used to indicate a return to work
during DM. All RTW codes are mandatory. In order to use RTW codes, the claimant
must actually return to work; a release to return to work without an actual return
to work is not sufficient for use of RTW codes.

These codes should be entered in the DM Work Status Tracking tab. Although RTW codes
may be manually entered in DM Tracking by adding the specific status, this method of
entering the code may not result in the proper tracking of LPD and should not be used. The
specific hours and days worked should be entered on the Work Status Tracking tab, and the
source should be identified as the CE, the FN, or the RC.

Any additional information regarding the job offer can also be entered on the Work Status
Tracking tab. Information regarding the job offer, salary, the claimant’s response, the
suitability determination, the claimant’s response to the suitability decision, and the CE’s
decision should be entered as appropriate.

The following are brief descriptions of each RTW code and the process for entering the codes
in the DM record. Refer to FECA PM 2-0600 for additional details regarding case
management actions surrounding a RTW.

a. Pre-DM RTW Codes.

(@D PFP (Pre-DM RTW Full Duty/Part-Time). Used when the claimant
returns to full-duty work on a part-time basis before the DM record is created.
This code begins counting LPDs at a fraction.

2) PLF (Pre-DM RTW Light Duty/Full Time without wage loss). Used
when the claimant returns to full-time light duty work before the DM record is
created. This code prevents LPDs from counting.

3) PLP (Pre-DM RTW Light Duty/Part Time). Used when the claimant
returns to light duty part-time work before the DM record is created. This
code begins counting LPDs at a fraction.

4) PL$ (Pre-DM RTW Light Duty/Full Time with wage loss). Used when
the claimant returns to full-time, light-duty work with wage loss before the
DM record is created. This code prevents LPDs from counting.

b. Nurse RTW Codes.
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(@D) NFF (RTW via Nurse DOI or pre-established LWEC Job). Used when
the claimant returns to work at the date of injury or pre-established LWEC
position via nurse services. This RTW code stops counting LPDs. This type of
RTW is also considered a closure code and a QCM/PRM resolution. No further
codes can be entered after this RTW code.

2 NFP (RTW via Nurse Full Duty/Part Time). Used when the claimant
returns to part-time, full-duty work via nurse intervention. This code starts
counting LPDs at a fraction.

3) NLF (RTW via Nurse Light Duty/Full Time without wage loss). Used
when the claimant returns to full-time, light-duty work via nurse services.
This code stops counting LPDs.

4) NLP (RTW via Nurse Light Duty /Part Time). Used when the claimant
returns to part-time, light-duty work via nurse intervention. This code may
also be used in cases that already have a PLP code, but only if the work hours
actually increase due to intervention by the nurse. This code causes LPDs to
be counted at a fraction.

(5) NL$ (RTW via Nurse Light Duty/Full-Time with Wage loss). Used
when the claimant returns to full-time, light-duty work with wage loss via
nurse services. This code stops counting LPDs.

Vocational Rehabilitation RTW Codes.

(@9 RFF (RTW via Rehab DOI or pre-established LWEC Job). Used when
the claimant returns to work at the date of injury or pre-established LWEC
position via rehabilitation services. This RTW code stops counting LPDs. This
type of RTW is also considered a closure code and a QCM/PRM resolution. No
further codes can be entered after this RTW code.

2 RFP (RTW via Rehab Full Duty/Part Time). Used when the claimant
returns to part-time, full-duty work via rehabilitation services. This code
starts counting LPDs at a fraction.

3) RLF (RTW via Rehab Light Duty/Full Time without wage loss). Used
when the claimant returns to full-time, light-duty work via rehabilitation
services. This code stops counting LPDs.

4) RLP (RTW via Rehab Light Duty/Part Time). Used when the claimant
returns to part-time, light-duty work via rehabilitation services. This code
may also be used in cases that already have a PLP code, but only if the work
hours actually increase due to intervention by the RC. This code starts
counting LPDs at a fraction.

(5) RLS$ (RTW via Rehab Light Duty/Full Time with Wage Loss). Used
when the claimant returns to full-time, light-duty work with wage loss via
rehabilitation services. This code stops counting LPDs.

DM RTW Codes without Nurse Intervention or Vocational Rehabilitation. To

use these codes, the CE’s intervention should be readily identifiable, and these



codes should only be used if a FN or RC is not assigned at the time of the
RTW.

(¢H) CFF (RTW via CE DOI or Pre-established LWEC Job). Used when the
claimant returns to work at the date of injury or pre-established LWEC
position with CE intervention. This RTW code stops counting LPDs. This type
of RTW is also considered a closure code and a QCM/PRM resolution if there
are prior DM intervention codes. No further codes can be entered after this
return to work code.

2 CFP (RTW via CE Full Duty/ Part Time). Used when the claimant
returns to full-duty work on a part-time basis with CE intervention. This code
starts counting LPDs at a fraction.

3) CLF (RTW via CE Light Duty/Full Time without wage loss). Used when
the claimant returns to light-duty work on a full-time basis with CE
intervention. This code stops counting LPDs.

4) CLP (RTW via CE Light Duty/Part Time). Used when the claimant
returns to part-time work with CE intervention. This code may also be used
in cases where a PLP code is already used, but only if the work hours actually
increase through the CE’s intervention. This code begins counting LPDs at a
fraction.

(5) CL$ (RTW via CE Light Duty/Full Time with Wage Loss). Used when
the claimant returns to light duty on a full-time basis with wage loss with CE
intervention. This code stops counting LPDs.

(6) CPS (RTW via CE in the Private Sector). Used when a claimant
returns to work in the private sector with CE intervention. This code stops
counting LPDs.

12. Optional Codes. Optional codes provide a detailed explanation of the progression
of a DM case. Optional codes are useful not only to clarify the past management of a case,
but to help decide what further actions may be necessary to bring a case to resolution.
These codes cannot be entered as a substitute for mandatory intervention codes. Optional
codes should be used in conjunction with the mandatory codes to fully document the
management of a case. Below is a list of optional codes and an explanation of their use. All
of these codes must be manually entered into the DM tracking system.

a. IAE (Interim Actual Earnings). IAE can be entered if the claimant is being
paid for a LWEC based upon actual earnings, but a formal decision has not been
issued. This code is useful for alerting the CE to review the case for a possible
formal decision regarding an LWEC. The effective date of code IAE should be the
date the first LWEC payment is certified.

b. JOB (Job Offer Made). JOB can be entered when a job offer is made to the
claimant. This code is useful for alerting the CE that a follow-up action may be
necessary, such as determining the suitability of the job offer. The effective date of
code JOB should be the date that the job is actually offered to the claimant.

C. JOL (Suitable Job Offer Letter Issued). JOL can be entered when the job
offer suitability determination is sent to the claimant. The code can be used for both



the 30-day letter and the 15-day letter. This code is useful for alerting the CE that a
follow-up action is necessary so that a final decision can be reached.

d. JOR (Job Offer Request / Work Restrictions to EA). JOR can be entered when
the CE solicits a job offer from the EA. This code is useful for alerting the CE that a
follow-up action may be necessary. The effective date of code JOR should be the
date that the job offer is actually requested.

e. JOW (Job Offer Withdrawn). JOW can be entered when a job offer is
withdrawn from the claimant. This code is useful for alerting the CE that further
intervention is necessary. The effective date of code JOW should be the date the job
offer was actually withdrawn.

f. MIN (Medical Interruption of DM Activity). MIN can be entered if there is a
non-work-related medical condition that is delaying the disability management of a
case. This code is useful to document when there are non-work-related medical
issues that prevent active intervention in a case, and to alert the CE to frequently
review the medical evidence in the case. The effective date of code MIN should be
the date the CE determines that disability management must be delayed.

g. MNR (Narrative Report Received). MNR can be entered if a narrative medical
report is received from the claimant’s attending physician that provides substantial
information regarding the claim. Usually, this code should be used when a narrative
report is submitted in response to a request from OWCP (after the entry of the QAP
code) and the CE has reviewed this medical evidence. The effective date of code
MNR should be the date the specific narrative report is received.

h. MSC (Second Opinion Report Received). MSC can be entered when the CE
receives a second opinion examination report. It is useful to alert the CE that a
follow-up action may be necessary. The effective date of the MSC code should be
the date the report is received.

i MSF (Second Opinion Follow-up Taken). MSF can be entered when the CE
follows up with the second opinion examiner after receiving a second opinion
examination report. This code is useful for alerting the CE to follow up if the
information requested is not received in a timely fashion. The effective date of code
MSF should be the date the follow-up action is taken.

j- MRC (Referee Report Received). MRC can be entered when the CE receives a
referee examination report. It may be useful to alert the CE that a follow-up action
may be necessary. The effective date of the MRC code should be the date the report
is received.

k. MRF (Referee Follow-up Taken). MRF can be entered when the CE follows up
with the referee examiner after receiving a referee examination report. This code
can be used to alert the CE to follow up if the information requested is not received
in a timely fashion. The effective date of code MRF should be the date the follow-up
action is taken.

l. OPM (Elected OPM benefits). OPM can be entered if the claimant has elected
Office of Personnel Management (OPM) benefits. The effective date of code OPM
should be the effective date of the OPM election. Note - Code CSB will be needed to
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actually close out the DM record once appropriate case management actions have
been completed.

m. PRL (Pre-reduction notice sent). PRL can be entered when a proposed notice
of reduction is sent to the claimant. This code is useful for alerting the CE that a
follow-up action is necessary so that a final decision can be reached.

n. PTL (Pre-termination notice sent). PTL can be entered when a proposed
notice of termination is sent to the claimant. This code is useful for alerting the CE
that a follow-up action is necessary so that a final decision can be reached.

0. SUR (Surgery Authorized). SUR is entered when the claimant has approved
surgery. This code is useful for alerting the CE to re-evaluate the disability
management options for this case. The effective date of code SUR should be the
date the surgery is authorized (since entry of a future date is not allowed). The CE
may adjust this date to the date of the actual surgery once the surgery takes place.

p. TTD (Continuing Total Disability per Secop/Referee). TTD can be entered
when a second opinion or referee examination report substantiates that the claimant
is temporarily totally disabled due to his or her accepted work injury and the
condition is not expected to improve within the foreseeable future. This code may
not be used if a second opinion or referee specialist has not provided such an
opinion, unless the case is catastrophic in nature. This code should be documented
with a memo to file.

Closure Codes and Resolutions. Certain DM status codes when entered into DM

Tracking serve to close the period of disability being tracked. These closure codes may
reflect the claimant’s return to full-duty work, a return to modified work with a formal LWEC
decision, a termination for no continuing disability or failure to accept suitable employment,
a recurrence, or election of other benefits. There should always be documentation in the
file to support the closure code used and its effective date.

Some codes are considered successful resolutions for both QCM and PRM, while some
outcomes are only considered a resolution for QCM cases and others only a resolution for
PRM. Note below where those distinctions have been made, showing whether a particular
code is considered a resolution for QCM only, PRM only, or both QCM and PRM. Resolution
of DM cases is discussed further in FECA PM 2-0600. Further discussion of PRM resolutions
can be found in FECA PM 2-0812.

a. RTW to Date of Injury or Pre-Established LWEC Job. The effective date of the
code is the actual RTW date. In order to use these codes, the claimant must actually
return to work; a release to return to work without an actual return to work is not
sufficient for use of these codes. These closure codes will count as a QCM or PRM
resolution, though NFF would be rarely seen in a PRM case.

(@D CFF (RTW via CE DOI or pre-established LWEC Job). Used when the
claimant returns to work at the date of injury or pre-established LWEC
position without nurse intervention or vocational rehabilitation (services
closed when the return to work occurs). Prior CE DM intervention coding is
required.
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2 NFF (RTW via Nurse DOI or pre-established LWEC Job). Used when
the claimant returns to work at the date of injury or pre-established LWEC
position via nurse services.

€)) RFF (RTW via Rehab DOI or pre-established LWEC Job). Used when
the claimant returns to work at the date of injury or pre-established LWEC
position via rehabilitation services.

RTW to a modified or new job with LWEC decision. If the claimant returns to

work in less than a full-duty capacity, entry of the RTW code will stop the LPDs from
counting (or counting fully in part-time RTW cases) if the return to work occurs
within the first year of disability. The record will remain open, however, until an
appropriate resolution code is entered. This typically requires issuing a formal LWEC
decision. The effective date of these LWEC-related closure codes will be the date of
the LWEC decision issued. These closure codes will count as a QCM or PRM
resolution.

C.

(D CAE (RTW, actual Earnings LWEC). This code should be used when
the claimant has permanent or stable and well defined work restrictions
stemming from the work injury, has returned to a new position or modified
version of the date of injury position, and OWCP has issued a formal LWEC
decision based on the claimant’s actual earnings, with wage loss. While this
code is considered a resolution for both QCM and PRM cases, if entered in the
QCM period the DM category changes to PRM — LWEC and the case remains
active in the PRM universe, since the claimant is still receiving monetary
compensation.

2 CNL (RTW, not DOI job with 0% LWEC Decision). This code should be
used when the claimant has permanent or stable and well-defined work
restrictions stemming from the work injury, has returned to a new position or
modified version of the date of injury position, and OWCP has issued a formal
LWEC decision based on no wage loss.

RTW to a modified or new job with no LWEC decision possible. This

closure/resolution code is only for cases in the QCM universe.

(&H) CNC (RTW in non-classified position). This code is used if a formal
LWEC decision cannot issued, but the claimant’s work restrictions have
reached a permanent or stable and well-defined state. This is usually due to
the job being a non-classified position or a position that is not permanent in
nature. As the effort to obtain a permanent job offer should not be
abandoned prematurely, the code should usually not be entered earlier than 2
years from the Track Date unless extenuating circumstances exist. A
memorandum to file is required to explain the use of the code for the specific
case. The effective date of this code is the date of the memorandum, and it
counts as a QCM resolution only. Since entry of this code closes the QCM
record, it should not be entered if the claimant has continued wage loss and is
receiving benefits on the periodic roll.

If the claimant continues to receive wage-loss compensation on the periodic
roll in this situation (e.g. if the claimant is working only part time), a
memorandum to the file is still required; however, code CAE should be used



d.

(not CNC) so that the case continues to track in the PRM universe since wage-
loss compensation is being paid.

No actual RTW but medically able to RTW. Compensation entitlement is

reduced. This closure code counts as a QCM or PRM resolution.

e.

(D CLW (Constructed LWEC Decision). This code should be used when
the claimant has permanent or stable and well-defined work restrictions
stemming from the work injury and has participated in vocational
rehabilitation with an unsuccessful placement effort. The claimant is rated
based on a position identified by the RC as one that is suitable, readily
available, and within the claimant’s capabilities. A final reduction decision is
issued, reducing the claimant’s entitlement with a formal constructed LWEC
decision, based on the wages of the selected position identified. This code is
considered a resolution in both QCM and PRM cases, but if entered during the
QCM period, the DM category changes to PRM — LWEC and the case remains
in the PRM universe if the claimant continues to receive wage-loss
compensation. The effective date of this code is the date of the final decision.

No compensable disability from work. Claimant’s entitlement to wage loss

and/or medical benefits due to the work injury has been terminated. This closure
code counts as a QCM or PRM resolution.

f.

(D CCO - (Benefits Terminated, no continuing injury-related disability).
This code should be used when the claimant’s work-related condition no
longer prevents him or her from returning to the job held on the date of
injury. In some cases, the work-related condition has resolved completely,
while in other cases there are still residuals of the work-related condition but
those residuals do not prevent the claimant from being able to return to the
date of injury job. The claimant has no ongoing entitlement to compensation
for wage loss once the medical evidence establishes the ability to perform the
duties of the date of injury position. A formal decision denying ongoing
disability wage-loss compensation, medical benefits, or both is issued. The
effective date will be the date of the final decision.

Sanctions. Most sanctions can close a DM record under QCM or PRM and

count as a resolution, but the SUE code does not count as resolution in either QCM
or PRM.

(1) CFC (Fraud Termination, against OWCP/US Government). This code is
used when a formal decision is issued terminating entitlement to
compensation because of a fraud conviction. The effective date for this code
will be the date of the Section 8148 decision.

(2) CRC (Reduction — Incarcerated due to Felony). This code should be
used when a claimant is incarcerated due to a felony conviction that is not
related to fraud against OWCP/US Government. Benefits are reduced
according to the status of the claimant’s dependents. The effective date for
this code will be the date compensation is reduced.

3) CSA (Sanctions for refusing suitable work, Section 8106). This code
should be used when a claimant is offered suitable employment within his or
her medically-imposed restrictions and refuses the job offer. The claimant



h.

has no ongoing entitlement to compensation for continuing disability, since he
or she refused a suitable offer of employment commensurate with his or her
work capacity. A formal decision is issued and the claimant’s entitlement to
wage loss and a schedule award is terminated. The effective date will be the
date of the final decision.

4) SUC (Suspension of Compensation for Rehab Non-Cooperation). The
effective date for this code will be the date of the decision. The DM record
may be reopened later with code SRO.

(5) SUE (Suspension of Compensation for No Report of Earnings/
Dependency - CA-1032). The effective date for this code will be the date of
the decision. The DM record may be reopened later with code SRO.

(6) SUM (Suspension of Compensation for Obstruction of Medical
Examination). The effective date for this code will be the date of the decision.
The DM record may be reopened later with code SRO.

Claimant in an approved vocational rehabilitation training program.

(@D RHT (In Approved OWCP Vocational Training). This code populates in
DM Tracking when the RS enters code T into NRTS. Because a vocational
rehabilitation training program can last for several months, but is intended to
result in a return to work, this code does count as a QCM resolution if present
at the 30-month mark. It does not, however, count as a PRM resolution.

Claimant Unable to Work or No Change in Benefit Level. There are instances

when it is determined that the claimant is unable to work due to the severity of the

injury.

(&9) CPN (Permanent Total Disability Determination). This code should be
used when the claimant is found to have no wage-earning capacity or re-
employment potential for the indefinite future and the case is placed in a PN
status. A memorandum to the file is required to document the reason(s) for
this determination, and the memorandum must document concurrence from a
Supervisory Claims Examiner. See FECA PM 2—-0812. Since this is not a
successful QCM resolution, this should only be used for the most serious
injuries while the disability case is still within the first 30 months. The
effective date for this code will be the date of the PN memo. Entry of CPN in
a QCM record changes the category to PRM-PN. This code does not count as a
resolution for either QCM or PRM.

2 PCR (No entitlement change following PR review). This code should
be used when the factual and medical evidence in the file clearly reflect that
the current benefit level is appropriate. The file must be documented with a
memorandum to the file. See FECA PM 2-0812 for a sample of this
memorandum. If a PN recommendation occurs simultaneously with the use
of the PCR code, the same memorandum can be used for both purposes. This
code is only applicable for cases in the PRM universe and can only be used
once every five years.

Recurrence of Disability. If the claimant sustains a recurrence of total

dlsablllty, new injury, or increase in disability following a return to light duty, this



new work stoppage should be reflected in the DM record. If the recurrent disability
is due to the same injury, a new DM record should be created in that case after the
current record is closed. If the recurrent disability is due to a new injury, then the
current DM record should be closed and a new DM record should be opened under

the new injury case file.

J-

(@D CRN (Recurrence/New Injury Following RTW Light Duty). This code
should be used when the claimant sustains a recurrence or a new injury
during the QCM period. In addition to new work stoppages due to the injury,
any increase in disability from work may lead to a CRN code, such as when
the claimant decreases his or her working hours from eight to four. CRN
should not be used in a PRM case; CRL is the recurrence code for PRM cases
(see below).

Note - Timely identification of a work stoppage or an increase in disability is
essential. DM Tracking does not allow this information to be entered at a
later date, especially if the claimant has already returned to work since the
increase in disability. When coding DM with a code CRN, it is also important
to properly notify the SN and FN if nurse intervention is still active. The new
work stoppage and DM record will re-set the clock and allow the FN a new
intervention time frame.

Cases closed with this code will be considered resolved successfully only if an
earlier RTW occurred due to QCM intervention (as shown by status codes CLP,
CL$, CLF, NLP, NL$, NLF, RLP, RLS$, or RLF). If the prior RTW was a PLP, PLS,
or PLF, the DM Tracking System will code the DM record RMV and remove the
case from the QCM universe when the CRN code is entered.

2) CRL (Recurrence, LWEC Modification — TTD). This code should be
used when a recurrence occurs or a formal LWEC decision is modified to
accept temporary total disability. PRM disability management is considered
complete, but the system will initiate a request to create a new DM record to
track the new period of total disability as a QCM case. This code is used only
in PRM cases, but it does not count as a resolution.

Election of Benefits or Compensation No Longer Claimed. The DM record may

also be closed when the claimant elects to receive benefits from the Office of
Personnel Management (OPM) in lieu of OWCP benefits, elects increased disability
benefits from the Department of Veterans’ Affairs (DVA) in lieu of FECA benefits, or
when the claimant has not claimed compensation.

(&9) CSB (Compensation Not Claimed). This code is used in conjunction
with the OPM code when a claimant elects OPM benefits. This code is also
appropriate when a claimant has elected to receive increased VA disability
benefits in lieu of FECA benefits. In situations other than an OPM or VA
election, there should be a memorandum to the file to explain the use of this
code. This code will count as a resolution for both QCM and PRM.

Death of the Claimant.

(D DEA (Death of Claimant). This code is used whenever a claimant who
has an active DM record dies. The effective date of the code is the date of



death. This code will close a QCM or PRM case, but it does not count as a
resolution in either instance.

14. Obsolete Codes. Some DM codes have become obsolete and are no longer used;
therefore, when reviewing previous coding in a DM record, some codes (and descriptions)
may appear that are no longer available for use.
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2-0700-1 Purpose and Scope

1. Purpose and Scope. This chapter describes procedures for developing and
adjudicating death claims under the FECA. It discusses entitlement to monthly
compensation benefits, funeral and burial expenses, and 24-month lump-sum payments.

2-0700-2 Policy

2. Policy. Death claims generally take precedence over other types of claims, and
inquiries about them should be answered with speed and sensitivity. Great care must be
taken in adjudicating these cases to ensure that dependents of a deceased employee do
not suffer undue hardship because of delay in adjudication. Death benefits are subject to
garnishment for overdue child support or alimony payments upon submission of proper
documentation from a state agency or a court order (20 CFR 10.423).

2-0700-3 Authority

3. Authority. Death benefits to dependents of employees who die from job-related
illness or injury are outlined in 5 U.S.C. 8101 (6-11 and 17), 8102, 8119-8122, and 8133
(which also addresses administrative costs related to terminating the decedent's status as a
Federal employee). Section 8134 discusses funeral and burial costs and expenses for
transportation of the body, and Section 8135 covers lump-sum payments.

2-0700-4 Responsibilities
4. Responsibilities. The Office of Workers' Compensation Programs (OWCP) and the
parties to the claim have the following obligations in death claims:

OWCP. Upon receipt of a new death claim or notice that such a claim is about to be
filed, the Claims Examiner (CE) or Supervisory Claims Examiner (SCE) should
telephone the surviving spouse or other close family member. The caller should
briefly and politely convey knowledge of the death, express sympathy over the
event, and state the desire to assist as much as possible in processing the claim.
The caller should advise the family member to expect to receive a postcard bearing
the case file number and district office's address, as well as a separate letter
requesting routine information needed to process the claim. The caller should give a
telephone number and assurance that he or she will be available to discuss the claim
as needed.

The CE is responsible for advising claimants and employing agencies how to process
a death claim. This includes furnishing claim forms and instructions for obtaining
evidence. Because evidence in the custody of a Federal establishment is more
readily available to OWCP than to a claimant, it is the CE's obligation to secure such
evidence. Also, the CE should render a decision on each case as soon as possible to
avoid delay in payment of benefits or exercise of appeal rights.



b. Claimant. The claimant is responsible for giving notice of death (5 U.S.C.
8119) and has the burden of proving a relationship between an employee's death
and factors of Federal employment. Except where the relationship between the
death and the employment is obvious, the claimant must present medical evidence
relating the death to the injury. See Bernice W. Curtis, surviving wife of Oscar Lee
Curtis (1ECAB 95), and Rose Martin, claiming as widow of Bruce Martin (24 ECAB
243).

C. Employing Agency. Section 5 U.S.C. 8128 requires the employing agency to
report to OWCP any injury resulting in death, and to provide such supplementary
reports as OWCP may require. The agency should be asked to assist in compiling
and submitting evidence required from the claimant and witnesses except where
adjudication occurs long after the decedent has been removed from the agency's
rolls, and the agency no longer retains records of the decedent's employment. The
claimant or OWCP must obtain statements from witnesses no longer on the agency's
rolls.

2-0700-5 Initial Processing

5.

Initial Processing.

a. Reports of Death and Claim for Compensation. When an employee dies in the
performance of duty, the employing agency must report the death immediately to
OWCP by telephone or telefax so that an autopsy may be considered. As soon as
possible, the agency must complete and submit Form CA-6, Official Superior's Report
of Employee's Death. In accordance with 5 U.S.C. 8119, an eligible beneficiary
specified in 5 U.S.C. 8133 or someone acting in his or her behalf must give notice of
death on Form CA-5 or CA-5b. A death case will be created upon receipt of any such
message or forms.

b. Timeliness. Survivors must give written notice within 30 days of the date of
death, but the timely filing of a disability claim will satisfy the time requirements for
a death claim based on the same injury as long as the claim is filed during the
dependent's lifetime. This provision does not apply to the dependent's heirs or
estate (see Ned C. Lofton (John C. Lofton), 33 ECAB 1497).

(@D) For an injury occurring on or after September 7, 1974, the time
requirements are also satisfied if the immediate supervisor had actual
knowledge of the death within 30 days, provided the knowledge was such as
to put him or her reasonably on notice of an employment- related death.

(2) If written notice was not given, or the immediate supervisor did not
have actual knowledge of the death within 30 days, or a timely disability
claim was not filed for the injury on which the death claim is based,
compensation benefits may not be allowed unless an original claim for death
benefits was filed within three years after the death, or within three years of
the date the claimant was aware, or reasonably should have been aware, that
the death was due to an employment-related disease.




C. Notice to Survivors of Right to Claim Compensation. All efforts to obtain a
claim from survivors must be fully documented
in the file.

(1 Eligible Survivors. The relationship of the survivor to the deceased is
determined as of the date the death occurred (dependents who may be
entitled to benefits are discussed in paragraphs 7-10). Section 8110 defines
the classes of persons who qualify as "dependents" and thereby come within
its scope. Those not specified are not included (see William S. Capeller, M.D.,
28 ECAB 262).

2) Spouses and Children. The spouse should be notified in writing of the
right to claim compensation (Form CA-1064 may be used for this purpose). If
no reply to this letter is received, a second notice will be sent 60 days later.

In cases involving minor children, particularly orphans, the CE must send at
least two notices to the guardian or custodian of the child. The case may be
closed if no claim is received or if the replies to these notices indicate that
further follow-up is not needed.

3) Other Dependents. Generally, only one notice of the right to claim
compensation need be sent to a survivor other than a spouse or child. If no
claim is received within 60 days, the case may be closed as provided in
paragraph 18 below.

4) Compensation Due at Death. The CE should send Form CA-1085 to
the administrator of the estate or to the next of kin to determine if
compensation was due at death and, if so, to whom the money should be
sent. See paragraph 14c below concerning payment of funeral and burial
expenses from compensation due at death.

d. Relationship Between Disability and Death File. If a death is claimed due to
an injury already of record, the death case should be doubled into the disability case
under the number already assigned to the disability case.

e. Autopsy Reports. Initial reports of death received by telephone or telefax
within 48 hours of death should immediately be brought to the attention of the
District Medical Adviser (DMA) so that the need for an autopsy can be determined
before burial, assuming that the cause of death is not obvious. If an autopsy
appears to be necessary, the DMA will telephone or prepare a telefax to the next of
kin requesting permission to perform the procedure, which will be carried out at
OWCP expense (see FECA PM 3-400).

f. Development. Upon receipt of the case, and after completion of the
telephone call noted in paragraph 4a above, the CE will send Form CA-1063 or a
narrative equivalent to the employing agency, and attach Form CA-5 or CA-5b and
Form CA-6. If the name and address of the spouse are known, Form CA-1064 may
be sent directly. If a claim is received, the case should be developed in accordance



with the five basic requirements as described in FECA PM 2-801 through 805. Form
CA-1072 or a narrative letter may be used to obtain information needed to establish
causal relationship. In addition, the employing agency should be asked about pay
rate and health benefits information, and the claimant must also submit the following
evidence:

(@D Death certificate.

2 Name(s) and address(es) of next of kin.

€)) Marriage certificate (civil certificate).

4) Birth certificate for each child (to show the legal relationship upon
which the claim is based).

(5) Divorce, dissolution, or death certificate for prior marriages.

(6) Itemized burial bills, receipted if paid (see paragraph 14).

2-0700-6 Adjudication
Adjudication.

6.

a.

If the record shows that any of the five basic requirements with regard to the

employee's death is not satisfied, or the claimant is ineligible for benefits, the CE will
prepare a formal decision (see FECA PM 2-1400). Form CA-1079 is used to transmit

the decision. If the case satisfies the five basic requirements and there is at least
one eligible beneficiary, the CE will:

(@9) Complete Form CA-674, which is a checklist with a section which
applies specifically to death cases. The form is a permanent part of the
record and should remain at the top of the file.

2 Obtain the concurrence of the SCE in accepting the case as indicated
by certification of the CA-674.

3) Initial and date Form CA-800 to indicate the acceptance.

4) Determine whether a dual benefits situation exists with respect to
benefits from the Office of Personnel Management or the Veterans

Administration (VA) and take appropriate steps (see FECA PM 2-1000).

(5) Complete Form CA-24, FECA Fatal Benefit Payment worksheet, to
authorize payment of applicable benefits if no dual benefits situation or other
impediment to payment exists.

(6) Advise the claimant of the acceptance by narrative letter, which
should contain information regarding:




@ Four-weekly and monthly compensation entitlement for each
eligible beneficiary (see paragraphs 7 through 10. The amount should
be certified before release of the letter.)

(b) "Lump Sum" provision upon remarriage, if applicable (see
paragraph 7).

() Basis for continued entitlement of children (see paragraphs 8
and 10).

(d) Amount of allowable burial expenses (see paragraph 14).
(e Entitlement to $200 administrative fee (see paragraph 15).

()] Requirements for election if dual benefits are at issue (see
FECA PM 2-1000).

Entitlement to compensation begins the day after death and is determined according
to the schedule from 5 U.S.C. 8113 (see Exhibit 1 Page 1 (Link to Image), Page 2
(Link to Image)). When the beneficiaries are placed on the roll, the CE should
prepare Form CA-180, Compensation Order (Death).

b. Where no one is eligible for compensation, or where the eligible beneficiaries
must first make an informed election, the burial benefits and administrative closing
payment may be made immediately to the appropriate parties, using Form CA-24.

2-0700-7 Compensation to Widow/Widower

7. Compensation to Widow/Widower. To determine if a spouse is entitled, the CE
should examine the status of the marriage at the time of the employee's death. If neither
the decedent nor the surviving spouse was previously married, a copy of the marriage
certificate will establish that the survivor is an eligible beneficiary. If either was married
previously, the surviving spouse must also submit copies of the divorce or annulment
decree showing dissolution of the previous marriage, or death certificate showing the
demise of the former spouse, as the case may be.

a. Living Circumstances. If the surviving spouse was not living with the
deceased at the time of death, the CE should investigate the circumstances
surrounding the separation. According to 5 U.S.C 8101(6) and (11), a spouse
separated from the decedent must have been "living apart for reasonable cause or
because of. . . desertion."” The following examples show how the facts may apply in
different cases to determine reasonable cause:

(&) Where the parties maintain separate abodes but all other evidence
points to the existence of a marital relationship at the time of death, the
claimant is entitled to compensation benefits as the surviving spouse.




(2) If the parties lived apart for reasonable cause (e.g., hospitalization due
to the fatal illness), or because of desertion by the employee, entitlement
exists. If evidence shows that the spouse claiming benefits deserted the
employee, the CE must develop the case to determine whether the spouse did
in fact desert the employee. This may require personal investigation by an
OWCP representative.




b.

(3) If the parties lived apart for other reasons, entitlement may exist if the
spouse was dependent on the decedent. The CE should obtain a copy of any
court order directing the decedent to contribute to the spouse's support. If
none existed, obtain letters from the family explaining the reason(s) for the
separation and stating whether the surviving spouse received contribution
from and was dependent upon the employee.

4 If common law marriage is at issue, the CE must determine the status
of the marriage according to the law of the state(s) in which the participants
lived. The CE should obtain the concurrence of the SCE in determining
eligibility.

Remarriage. Prior to September 7, 1974, all remarriages resulted in

termination of compensation benefits. For remarriages between that date and May
28, 1990, entitlement continues if the beneficiary is age 60 or over (see 5 U.S.C.
8133(b)(1)), but not if he or she is under that age. After May 29, 1990, entitlement
continues if the beneficiary is age 55 or over (see Public Law 101-303), but not if he
or she is under that age.

(@9) To terminate compensation on the ground that a spouse has
remarried, OWCP has the burden of establishing that the subsequent
marriage took place. In the case of a common law marriage, OWCP must
establish that the parties have met the criteria of the state where the parties
reside. Cohabitation in and of itself is not sufficient to establish the existence
of a bona fide common law marriage unless it is accepted by the state in
which the spouse resides (see Marilyn M. Videto (William R. Videto), 23 ECAB
207, and FECA Program Memorandum 156).

(2) Although entitlement to benefits ends with a spouse's remarriage
before age 55 (or 60, depending on the date of remarriage), benefits may be
reinstated if the marriage is annulled. In the case of a voidable marriage,
compensation may resume as of the date the marriage is terminated,
whereas in the case of a void marriage, compensation may resume as of the
date of the marriage. However, a beneficiary who remarries and is
subsequently divorced does not again become entitled to benefits. (See FECA
Program Memorandum 4.)

3) Following a spouse's remarriage, the other beneficiaries are entitled to
compensation at the rate they would have received had they been the only
beneficiaries.

4 Under Section 8135(b), a lump sum payment may be made to a
spouse who remarries before reaching age 55 (or 60, depending on the date
of remarriage). The sum payable is equal to 24 times the amount of monthly
compensation paid just prior to the remarriage. If the remarriage later
proves to be void or voidable, the entire lump sum award then becomes an
overpayment subject to waiver or recovery. Continuing payments should not
be withheld while this overpayment issue is being




resolved. (See FECA Program Memorandum 150.)

2-0700-8 Compensation to Children

8. Compensation to Children. Section 8101(9) defines a "child" as one who is under 18
years old, or incapable of self-support, or a full-time student under age 23. Included are
stepchildren and children who are legally adopted prior to the parent's death according to
the laws of the state having jurisdiction (see Marie Jean Kennedy (Fred E. Kennedy), 11
ECAB 247 (1959)).

lllegitimate children and posthumous children of the deceased are also entitled to
compensation (a posthumous child is entitled to benefits effective the date of its birth).
Excluded are married children and foster children. Compensation payable to, or on behalf
of, a child is continued until the child dies, marries, or becomes 18, or, if over 18 and
incapable of self-support, becomes capable of self-support.

a. Student Status. Where a child has reached the age of 18 and has indicated
no intention to attend school after high school, compensation should cease at the
end of the month in which the child graduated from high school. Compensation paid
on behalf of an unmarried child which would otherwise be terminated at age 18 may
continue, however, if the child is a student pursuing a full-time course of study or
training at an accredited institution. Such benefits may be paid for four years of
education beyond the high school level, or until the beneficiary reaches age 23,
whichever comes first [see 20 C.F.R. 10.417 and 5U.S.C. 8101(17)].

Q) A "year of education beyond the high school level" is defined as:

(@ The 12-month period beginning the month after the child
graduates from high school, if the child has indicated an intention to
continue in school during the next regular session, and each
successive 12-month period, provided that school attendance
continues.

(b) The 12-month period beginning on the date the child actually
enters school to continue education, if the child has indicated that he
or she will not attend during the next regular session, and each
successive 12-month period, provided that attendance continues.

2) A year of entitlement based on student status means any year during
all or part of which compensation is paid based on school attendance.
Therefore, if a beneficiary should decide for any reason not to attend school
for part of a year during which benefits were paid on account of student
status, that beneficiary would be charged with having used an entire year of
eligibility out of the allotted four years, even though compensation terminates
when the beneficiary leaves school. If a child has already completed one or
two more years of college before turning 18, they would be deducted from
the four years of entitlement.




€)) If the child does not begin post high school education immediately but
later decides to enter school full-time, compensation would begin on the date
school attendance began, as stated in (1)(b) above. In this situation, the
individual would remain entitled to four years of compensation based on
school attendance, provided he or she did not turn 23. In either case,
compensation is continued during any interval between school terms if the
interval does not exceed four months and if the beneficiary demonstrates a
bona fide intent to continue in school the following year. In the absence of
specific contrary evidence, the CE may consider the student's decision to
begin or continue full time studies a bona fide statement of intent.

4) Where a student is prevented by reasons beyond his or her control
(such as brief but incapacitating illness) from continuing in school,
compensation may be continued for a period of reasonable duration.
However, any such period would be counted toward the four years of
entitlement. The CE will determine what constitutes "reasons beyond the
control” of the beneficiary and decide what may be considered a period of
reasonable duration during which compensation may be continued. The CE
will also place a memorandum in the file outlining the circumstances of the
case and the reasons for the decision. (See paragraph (7)(c) below
concerning declarations of overpayments in these situations).

(5) The CE obtains proof of student status through the use of Forms
CA-1615 and CA-1617. The CA-1615 should be forwarded to the dependent's
parent or guardian at least three months before the dependent's 18th
birthday. Where compensation is being paid for school attendance, Form
CA-1617 should be sent twice each year at least two months prior to the date
the current semester (or quarter, etc.) is scheduled to end. The CE should
note on the CA-674 the number of years of eligibility remaining for each
beneficiary based on student status.



(6) If the beneficiary is still receiving student benefits on turning 23,
compensation should terminate at the end of that semester or enroliment
period.

@) Following are examples of common situations:

@ John Smith's birth date is February 10, 1977. He has received
compensation since 1983, and he will graduate from high school in
May 1994. John has completed Form CA-1615 to indicate that he will
attend college on a full-time basis starting in the fall of 1994. John's
first "year of education beyond the high school level” will begin in June
1994, even though he is still entitled to benefits by virtue of being
under 18 until February 1995.

(b) Steve Jones' date of birth is January 13, 1976. He received
compensation beginning in 1984 and graduated from high school in
June 1994. He completed Form CA-1615 to indicate that he would not
attend college. He was entitled to receive compensation through June
1994, the month of his high school graduation (he was 18 when he
graduated). Should Steve decide at some future date to continue his
education, he would begin receiving compensation the month that he
actually entered school and would be entitled to the entire four years
of eligibility until he turns 23.

(©) Jane Doe's date of birth is April 15, 1974, and she received
compensation beginning in 1988. She graduated from high school in
May 1992 and indicated on Form CA-1615 that she would continue her
education in the fall. Because of this evidence of a bona fide intent to
attend school, her compensation was continued over the summer. In
September she advised OWCP that she had reconsidered and decided
to work instead of attending school.



Compensation was terminated effective October 1, 1992, without
declaring an overpayment since 5 U.S.C. 8101(17) states that an
individual "is deemed not to have ceased to be a student during an
interim between school years if the interim is not more than 4 months
and if he shows to the satisfaction of the Secretary that he has a bona
fide intention of continuing to pursue a full-time course of study"
during the following semester.

Since Jane received compensation after high school based on school
attendance, the period for which she was paid represents one full year
of eligibility out of her four year allotment. Had she decided at some
future date to attend, she would have had three years of eligibility
remaining. However, if she had decided to begin attending school in,
for example, January 1993, she would still have been within her first
year of eligibility, which began in June 1992 and ended in May 1993.

b. Marriage. A dependent child's eligibility for benefits terminates on the date of
the child's marriage. A child whose marriage ended prior to the employee's death
will not be barred from receiving survivor's benefits if otherwise entitled. A child
whose marriage is annulled after the employee's death is eligible for survivor's
benefits from the effective date of the annulment or the date of death (see FECA
Program Memorandum No. 4) if otherwise entitled, but a child who is divorced or
widowed is not eligible for benefits.

C. Children Over 18 Who are Incapable of Self-Support. When claims are made
by or for children over 18 who are physically or mentally incapable of self-support,
the CE must investigate the extent and expected duration of the illness involved.

(@9) Eligibility. To be entitled to benefits, a child over 18 at the time of the
employee's death must have been incapable of self-support at the time of the
death by reason of a mental or physical disability. Also, a child over 18 who
becomes incapable of self-support after the employee's death, but before
reaching 18, is eligible. A child over 18 is not entitled to benefits because of
inability to obtain employment due to economic conditions, lack of job skills,
etc.

2 Definition. A claimant is incapable of self- support if his or her
physical or mental condition is such that he or she is unable to obtain and
retain a job, or engage in self-employment that would provide a sustained
living wage. This determination must be based on medical evidence. When
medical evidence demonstrates incapacity for self-support, this determination
will stand unless refuted by the sustained work performance.



(3) Medical Evidence. A medical report covering the child's past and
present condition must be submitted and referred to the DMA to determine
whether it establishes incapacity for self-support. A physician's opinion must
be based on sufficient findings and rationale to establish unemployability.

d. Method of Payment. In death cases, payment of compensation is made to a
child as follows:

(1 Under Age 18. Compensation will be paid to a parent, guardian, or
other competent individual responsible for the child's welfare. If a child under
age 18 without a parent, guardian or other individual responsible for
supervision is found to be competent to receive payments, compensation can
be paid directly to the child. Sources of information concerning competency
include local juvenile authorities, school officials, police, and relatives. The CE
should obtain information from such sources as well as any other pertinent
evidence, then make a determination of competency. If necessary, the CE
should ask juvenile authorities in the area of the child's residence to appoint a
conservator.

2 Students. Compensation will be paid directly to a child who is a
student if he or she is of legal age in the state of residence. If not, and the
parent or guardian requests payment of the compensation, the CE must
determine whether direct payment of compensation would be in the child's
best interest, based on factors in the specific case.

3) Physically or Mentally Incompetent. On request, compensation will be
paid directly to a child of legal age who is incapable of self-support due to
physical disability. Compensation on behalf of mentally incompetent
individuals must be paid to a parent, guardian, or other person responsible
for the individual's welfare.

2-0700-9 Compensation to Parents

9. Compensation to Parents. Parents, stepparents, and parents by adoption may be
entitled to survivors' benefits, but foster parents and in-laws are excluded. Proof of
parentage is established by a copy of the birth certificate for the employee, or, in the case
of adoption, copies of the legal documents. In the case of a stepparent, the file must
contain proof of the stepparent's marriage to the natural or adoptive parent of the
deceased, along with the birth certificate indicated above.

a Whole or Partial Dependency. Section 8133(a)(4) provides benefits to
parent(s) who were wholly or partly dependent on the employee at the time of
death. Note that this differs from the provision of Section 8110(a)(4), which
provides augmented compensation to a disabled employee on the basis of a parent
wholly dependent on and supported by the employee. Form CA-1074 may be used
to develop information bearing on this issue.




b. Dependency Criteria. The test of dependency under the FECA is not whether
the claimant is capable of self-support without the amount which was previously
provided by the deceased. "It is only necessary to show that the person claiming as
a dependent. . .looked to and relied upon the contributions. . .in whole or in part, as
a means of maintaining or helping to maintain a customary standard of living" (see
Viola Davidson, 4 ECAB 263).

C. Percentage of Entitlement. The amount of entitlement for parents is stated at
5 U.S.C. 8133(a)(4) as follows:

(1 If there is no widow, widower, or child:

(@ 25% if one parent was wholly dependent on the employee at
the time of death and the other was not dependent at all.

(b) 20% to each if both were wholly dependent.

(©) A proportionate amount in the discretion of the Secretary of
Labor if one or both were partly dependent.

(2) If there is a widow, widower, or child, a portion of these percentages
may be paid such that the total amount paid to the widow or widower,
children and parents will not exceed 75%.

d. Minimum Payable. The minimum amount to which partially dependent
parents are entitled was established by the decision in the case of Minnie Ballard, 8
ECAB 716:

To establish the minimum parental compensation entitlement, ...first
determine the percentage that the decedent's contribution [during the 12
months immediately preceding death]. . .bears to the total moneys the
parent received from all sources during the same period of time. Multiply the
resulting percentage by the 25% [to one parent partially dependent or 20%
to each if there are two parents partially dependent] and the result thus
obtained is the payable percentage of dependency.

e. Change in Employee's Financial Status. Where the employee's earnings
and/or contributions changed significantly over time, the controlling factors are those
present at the time of death. In the case of an employee whose Federal earnings
represented his or her first full-time employment, the most important factor in
determining the amount of compensation payable is the amount the employee was
earning and contributing at the time of death, not the amount earned and
contributed during the preceding year (see Robert C. Boyd (Roger D. Boyd), 18
ECAB 639).

f. Criteria for Continued Payments. Survivor's compensation is payable from
the day after death until the parent dies, marries, or ceases to be dependent. A
parent whose entitlement is based on financial dependency should be removed from




the rolls when the current income received, less compensation, equals or exceeds
the total income from all sources at the time of death. CPI adjustments should be
included when making this determination. OWCP has the burden of proving under
this formula that the parents are no longer dependent.

2-0700-10 Compensation to Siblings, Grandparents, and Grandchildren

10. Compensation to Siblings, Grandparents, and Grandchildren. As with parents, the
relationship on the date of death and the degree of financial dependence determines
entitlement to benefits for siblings, grandparents, and grandchildren. The term "sibling"
includes stepbrothers and stepsisters, half brothers and half sisters, and brothers and
sisters by adoption. The category of grandparents does not include step-grandparents. The
term grandchildren includes all biological and adopted grandchildren, whether born into a
marriage or not, but does not include step-grandchildren. Unlike posthumous children,
posthumous siblings are not entitled to benefits, even if the mother of the deceased
employee was dependent on the employee at the time of death and she was pregnant, the
reasoning being that the unborn child was dependent on its mother, not the employee, prior
to its birth (see J. Quackenbush, 19 ECAB 251).

a. Documentation. The person claiming compensation, or someone acting on
this person’'s behalf, must complete Form CA_5b. Proof of relationship and proof of
dependency at the time of death are required. Evidence which establishes physical
or mental incapacity is also required if a sibling or grandchild is over age 18 and
incapable of self_support.

(1 Proof of relationship is established in the same manner as for a child or
parent.

2 Proof of dependency is established in the same manner as for a
parent, but the percentage of entitlement for partly dependent beneficiaries
differs:

@ Section 8133(a)(5)(C) allows 10% to a partly dependent
sibling, grandparent, or grandchild rather than the "proportionate
amount” allowed to parents by 5 U.S.C. 8133(a)(4).

(b) Therefore, the CE need not calculate the prorated degree of
dependency required by the Minnie Ballard decision (8 ECAB 716).



(3) Proof of physical or mental incapacity is established in the same
manner as for a child over 18 years of age.

4) Proof of student status is established in the same manner as for a child
of the deceased.

b. Percentage of Payments. The percentages payable are as follows, in
accordance with Section 8133(a)(5):

¢D) 20% if one survivor was wholly dependent on the employee at the
time of death.

2) 30% if more than one survivor was wholly dependent, divided among
the survivors share and share alike.

3) 10% if no survivor was wholly dependent but one or more was partly
dependent, divided among the survivors share and share alike.

If there is a widow, widower, or child, a portion of these percentages may be paid
such that the total amount paid to the widow or widower, children and siblings,
grandparents, and/or grandchildren will not exceed 75%.

C. Length of Payment. Compensation is payable until:

(1 The sibling or grandchild dies, marries or becomes 18 years old, or, if
over age 18 and incapable of self_support, becomes capable of self_support.

2) The grandparent dies, marries or ceases to be dependent.

d. Marriage. As with children, a beneficiary in this group who is otherwise
entitled may receive survivor's benefits if his or her marriage terminates prior to the
employee's death. Annulment of a beneficiary's marriage may result in
re-entitlement from the effective date of the annulment if the survivor is otherwise
entitled.

2-0700-11 Payments

11. Payments. Pay rate determinations are addressed in FECA PM 2-900. The minimum
(GS-2) and maximum (GS-15) basic rates of pay provided by Section 8102 are applicable in
death cases, and the amount to which survivors are entitled can never exceed 75% of the
decedent's pay rate (before CPI adjustments). To calculate the monthly pay rate, the CE
should determine:

a. The Effective Date of the Pay Rate. Compensation for death is based on the
pay rate on the date of injury, date disability began, or date of recurrence, or
following re-computation under Section 8113.

b. The Monthly Wage. If the employee was working in private industry when
death or disability occurred, non- Federal pay may be used in determining the pay




rate (see Elizabeth F. Keough, 35 ECAB 347.

C. Entitlement to Health Benefits Coverage.. The survivors will be eligible for
continued coverage if the decedent was enrolled at the time of death in a health
benefits plan for which the agency (or OWCP) was making deduction. (Note that
when only a spouse survives, the health plan needs to be changed from a family plan
to a self-only plan.)

d. The Number of Beneficiaries. When a survivor dies or otherwise becomes
ineligible for compensation, the benefits of the remaining survivors are recomputed.
This action usually results in an increase for each beneficiary, though payments may
not exceed the maximum 75%.

e. The Number of Payees. Payment to a subsidiary recipient as well as a
primary beneficiary will always involve multiple payees, since the subsidiary survivor
always gets a separate check (see Exhibit 2 (Link to Image)).

f. CPI Entitlement, if any. Such entitlement depends on whether the deceased
employee was receiving disability compensation prior to death.

(@D If so, survivors are entitled to CPI adjustments effective more than
one year after compensable disability began, even though the date of death
may be less than one year prior to the effective date.

2) If not, survivors are entitled to CPl adjustments beginning one full
year after the date of death, even if an earlier pay rate is used.

2-0700-12 Apportionment

12. Apportionment. The FECA provides that a spouse and children have the first right to
compensation, which means that other classes of dependents may be excluded if necessary.
Thus, the subsidiary dependents (i.e., parents, siblings, grandparents, and grandchildren)
may receive compensation only after the entitle- ments of the spouse and/or children have
been satisfied fully.

The only exception to this rule occurs where OWCP reapportions the award in the manner
provided by Section 8133(d). For example, in the rare event that the survivors include a
spouse, two children, and dependent parents, the spouse and the children are entitled to
75%, and the parents are not entitled to benefits. The CE may invoke Section 8133(d),
however, to designate a small amount (e.g., 5%) for the parents. Many factors influence
this decision. The CE should:

a. Obtain the spouse's opinion.
b. Determine whether the spouse has other income.
C. Consider the actual amount of benefits in proportion to need (e.g., if they are

sizable/sufficient for "primary" beneficiaries, then allocating a small amount for



parents would not be harmful).

d. Determine whether the parent(s) live with the spouse. If so, benefits may
not need to be divided as the parents will receive them indirectly.

The CE should prepare a memorandum for the file fully explaining the rationale for or
against reapportionment, and the SCE must certify it.

2-0700-13 Third-Party Cases

13. Third-Party Cases. The CE is responsible for referring to the designated CE any case
in which third-party liability may exist (see FECA PM 2-1100). In accordance with Section
8132, a third-party recovery will result in suspension of death benefits to the recipients of
the settlement until the credit is absorbed. During this period, any beneficiaries who did not
participate in the third-party recovery will continue to receive compensation at the rate
established.

2-0700-14 Burial Expenses

14. Burial Expenses. Section 5 U.S.C. 8134 provides for the payment of burial and
funeral expenses by the U.S. not to exceed $800. Like related medical expenses in a
disability claim, funeral expenses in a death case may be paid even if the case as a whole is
denied on the basis of timeliness as long as causal relationship is established and the
requirements for giving notice are met. They may be paid without regard to any life
insurance or burial insurance policy which may be in force.

a. Allowable Expenses. Normally the following services are paid: transporting
body from place of death, embalming, shaving, dressing, clothes, storage, casket,
vault, funeral services, clergy, hearse to cemetery, cars, lowering device, digging
grave, grave rental, perpetual care of grave, grave marker, and funeral notice.

(@D) Acceptability of other items must be determined on an individual basis
according to necessity and reasonableness.

2) Costs for such items as monuments, obituary notices, and copies of
extra death certificates (one for the spouse and one for submission to OWCP
are allowed) should be deducted from the itemized bill.

3) When authorizing payment of the burial allowance, the CE should note
on the burial bill which items are allowable. If the reason for allowing a
specific item is not apparent, the notation should include a brief explanation
of the reasons for allowing it.

b. Payments by Other Agencies. If another Federal agency pays any part of the
burial expense for the deceased employee, OWCP's payment shall not exceed the
difference between the amount paid by the other agency and $800.

Neither the $225 Social Security lump sum death benefit nor benefits from life
insurance or burial policies are deducted from OWCP funeral benefits, however.



The VA will not authorize a burial allowance when the veteran dies from an injury or
disability sustained in the performance of Federal employment. Since the VA is no
longer the primary benefit payer in such cases, it is not necessary to check with the
VA Regional Office (VARO) to determine the amount paid or payable. Rather, the VA
will contact OWCP if it appears that the veteran was a Federal employee whose
death was work-related. While the VA and OWCP have agreed not to exchange
funds where elections are concerned, such a transfer will be made if burial expenses
are awarded in error.

C. Method of Payment. OWCP can reimburse, in proportion to the part of the
total expense paid, any person who paid part of the burial expenses. In no case will
OWCP's payment for burial expense exceed the amount allowed under the FECA, and
all claims for burial allowance must be accompanied by an itemized bill prepared by
the undertaker who furnished the services. The order of payment is as follows:

Q) If a survivor furnishes proof of payment of burial costs, OWCP pays
the $800 to the survivor. If burial costs have not been paid, the $800 is paid
to the executor of the estate. If there is no legal representative and the bill is
unpaid, the funeral director may claim direct payment. In most, if not all,
legal jurisdictions in the U.S., undertakers and others who provide burial
services are considered priority creditors, and they therefore have a priority
claim against the proceeds of the decedent's estate and any entitlements the
decedent's death might create.

2 If the funeral bill is unpaid or a balance exists, direct payment must be
made to the funeral home. For example, if a friend paid funeral expenses of
$600 and an unpaid balance of $300 remains, and OWCP allows $550 ($800
less $250 from the VA), OWCP will pay the funeral home $300 with the
balance of $250 going to the friend.

Section 5 U.S.C. 8130 prohibits assignment of compensation and exempts it from
claims of creditors. Therefore, no claim for compensation due at death by an
undertaker or other creditor may be recognized.

d. Transportation and Medical Costs. If the employee died away from home,
charges for returning the body and the sealed casket may be paid over and above
the $800 allowance. In cases where related medical and transportation expenses
were incurred prior to death, the CE should authorize payment.

2-0700-15 Termination of Employee Status

15. Termination of Employee Status. An additional sum of $200 is payable to the
personal representative of the decedent to reimburse the cost of terminating his or her
status as a Federal employee. A spouse is considered to be the personal representative
unless incompetent. If no spouse survives, the payment will be made to the administrator
of the estate.

a. Pay Status. A personal representative is entitled to receive the $200



payment regardless of whether the deceased was in pay status with the employing
agency at the time of death. For example, the personal representative of an
employee who retired in 1973 and died of work-related causes in 1978 would be
entitled to the $200 payment.



b. Employee Status. The $200 payment may be made only in cases of deceased
employees as defined by Section 8101(1). Therefore, payment is usually not made to
members of groups to which FECA benefits are extended by separate legislation,
such as ROTC cadets, Civil Air Patrol volunteers, members of the National Teacher
Corps, and non-Federal law enforcement officers. On the other hand, Peace Corps
and VISTA volunteers and Job Corps enrollees are considered employees of the U.S.
as defined in Section 8101(1) and are therefore entitled to payment of the $200.

2-0700-16 Disappearance Cases

16. Disappearance Cases. Under 5 U.S.C. 5565, when a Federal employee has been
missing for at least 12 months and no official report of death or the circumstances of
continued absence has been received, the head of the employing agency is authorized to
review the case and either continue the missing status, which may result in a continuance
of pay status, or make a finding of death, which will terminate pay status. A finding of
death must include the date on which death is presumed to have occurred, and a
determination made under this section of the law is binding on all other agencies of the U.S.
Such a determination can therefore be used as proof of death (in lieu of a death certificate)
in a disappearance case. In such cases, especially those occurring outside the U.S., the
claimant should be instructed to request such a determination from the employing agency if
one has not been made.

a. Pay Status. In some disappearance cases the employee's pay is terminated
as of the date of disappearance, while in others it is continued until an official finding
of death is made. The claim file must show the date the employee's pay stopped, as
compensation cannot be paid for any period prior to that date. If the presumed date
of death and the date pay stopped are not the same, the latter date should be used
to determine when compensation payments should begin.

b. Findings by Local Courts. In all disappearance cases occurring within the U.S.
where a local court makes a finding of death and directs the issuance of a death
certificate, OWCP will give full credit to all findings of the court and will not challenge
the findings in another court. If no finding of death has been made, the claimant
should be instructed to request one from a local court.

C. Unusual Cases. In some very unusual cases of disappearance, a finding of
death may not be made. In such a case, the CE must determine whether death
likely occurred and, if so, the date it occurred. Such a determination will necessarily
require discretion and judgment, and the CE must obtain the best available evidence
about the circumstances surrounding the disappearance. The CE should prepare a
memorandum which outlines the facts and provides a recommendation for the SCE.




2-0700-17 Periodic Roll Review

17. Periodic Roll Review. The CE should review the case at least once a year to verify
continuing entitlement to benefits, ensure that benefits are being paid at the proper level,
resolve third party issues, and discontinue benefits when warranted. See paragraph 18
below concerning suspension of benefits for non-receipt of reports of dependents.

a. Rescission. Once OWCP has accepted a fatal case and paid benefits, the CE
should not reexamine the basis for acceptance or attempt to rescind it unless the file
contains blatant error or clear indication of fraud. A recommendation to vacate the
original decision must be routed through the District Director to the Director for
Federal Employees' Compensation for review and final decision.

b. Form CA-12, Claim for Continuation of Compensation. This form is sent
annually to all recipients of death benefits. If the form has not been returned within
60 days of release, the CE should send a follow-up request for completion. Upon
receipt of the form, the CE should check for changes in address, marital status, and
financial dependency status. Particularly with elderly recipients of the form, the CE
should be alert to changes in the beneficiary's signature; such changes may indicate
that someone other than the intended recipient of benefits is completing the
affidavit. The CE should also ensure that any address changes are also noted
properly in the Automated Compensation Payment System (ACPS) and take any
other actions required as noted below.

C. Widows and Widowers. If the spouse has remarried, the CE will need to
determine her or his age at the time of remarriage. A widow or widower over age 60
(prior to May 29, 1990) or over age 55 (May 29, 1990 or later) is entitled to continue
receiving monthly benefits. If the surviving spouse is younger, the CE must initiate
action to terminate benefits and pay the 24-month lump sum.

d. Children, Grandchildren, and Siblings. Form CA-1615 should be released to
the guardian three months before the child reaches the age of 18 to determine
continuing entitlement to compensation on the basis that the child is a student or is
incapable of self-support.

(1 Student Status.

€)) ACPS automatically deletes the records of beneficiaries when
they reach age 18 and adjusts the percentages payable to other
survivors. The CE should check the CP-285, however, to ensure that
benefits are not interrupted if the child’'s entitlement continues after
age 18.



(b) Form CA-1617 should be released twice a year to determine
continuing entitlement to compensation based on student status. The
CE will need to determine if the student is regularly pursuing a
full-time course of study; if the student has completed four years of
education beyond the high school level; the end of the semester or
enrollment period in which the student turns 23; and any interim
periods between school years. Form CA-1617 also includes a question
concerning the election of VA or other educational benefits.

2 Incapable of Self-Support. A person entitled to benefits because of
incapacity for self-support, or his or her guardian, should be asked to submit
medical evidence to support continued payments of compensation. Such
requests should be made at least yearly.

e. Parents and Grandparents. Under 5 U.S.C. 8133(b)(3), survivors' benefits
cease when "a parent, or grandparent dies, marries, or ceases to be dependent.”

(@9 A parent or grandparent should be removed from the rolls when the
current income less compensation equals or exceeds the total income from all
sources adjusted to compensate for changes in the cost of living at the time
of death. This action is taken because the beneficiary would no longer be
dependent upon compensation to sustain a living standard equivalent to that
enjoyed at the time of the employee's death.

(2) OWCP has the burden of proving that the parent or grandparent is no
longer dependent. Approval authority in such cases rests with the SCE and
cannot be delegated to the CE.

2-0700-18 Suspension of Benefits
18. Suspension of Benefits. Compensation for beneficiaries in death claims may be
suspended for failure to provide timely reports concerning their status.

a. Determining if Benefits Should be Suspended. If reports requested on Form
CA-12 and/or Form CA-1617 are not made in a timely manner, the CE should first
determine if extenuating circumstances apply (for example, the beneficiary is
hospitalized or has just moved and had no time to notify OWCP).

(@9) If no extenuating circumstances exist, the following actions should be
taken:

€)) If Form CA-12 has not been returned, all benefits should be
suspended even if a current Form CA-1617 is in file for a college-age
child unless the child is receiving benefits in his or her own name.

(b) If Form CA-1617 has not been returned, compensation for only
the student will be suspended, assuming a current Form CA-12
appears in file.



b.

(2) If extenuating circumstances exist or the form is received but not
substantially completed, the CE should advise the beneficiary of the specific
information still required and indicate that benefits will be suspended within
30 days if the information is not received within that time.

Advising the Beneficiary. Suspension (whether of all benefits or the

percentage paid for a particular dependent) should be accomplished by narrative
letter which specifies the dependents whose compensation is being suspended;
references the letter which was sent and the date; cites the pertinent regulation; and
advises the claimant that benefits will be restored retroactively once the necessary
information is received as long as it supports continuing payment. Appeal rights
should be provided with this letter (a sample is shown in Exhibit 3).

Fiscal Action.

(@D Benefits should be suspended effective the beginning date of the next
periodic roll cycle. No deductions for health benefits will be made during the
period of suspension.

(2) If suspension is effected for a particular dependent, the percentage
payable for other beneficiaries remains the same during the period of
suspension. For instance, if a widow and student are receiving 45% and 15%
respectively, and the student's benefits are suspended due to non-receipt of
Form CA-1617, the widow should remain on the roll at 45%.

3) The CE should take prompt action to restore benefits in cases where
the requested information concerning dependents is received after benefits
have been suspended. Compensation should be reinstated retroactive to the
date of suspension where the evidence submitted supports the payment of
benefits.

2-0700-19 Closure
19. Closure. The CE should take the following steps to close a death case:

a.

b.

Cancel any outstanding call-ups.

Write the reason for closure on Form CA-800 and Form CA-674.

(@D Where other benefits have been elected, the closing entry should
identify the benefit elected, e.g., "elected Civil Service Retirement annuity."

2) Where no claim is filed because there are no eligible dependents, the
closing entry will be "no dependents"; otherwise, the closing entry will be "no
claim filed.”




2-0700-20 Gratuity
20. Gratuity from Employing Agency

Public Law 104-208 authorized payment of a gratuity not to exceed $10,000
to survivors of employees who died in the line of duty on or after August 2,
1990. These payments are made by employing agencies, not the OWCP. The
payments do not constitute dual benefits, and no election is required.
However, any burial and administrative expenses paid by the OWCP are
deducted from the entitlement. CEs will therefore need to advise employing
agencies of the amounts of burial and administrative expenses paid by the
OWCP when requested to do so in particular cases.



2-0800-21 FECA Death Gratuity
21. FECA Death Gratuity.

The National Defense Authorization Act for Fiscal Year 2008, Public Law 110-181, amended
the FECA, creating a new section 8102(a). The section establishes a new FECA benefit for
eligible survivors of federal employees and Non-Appropriated Fund Instrumentality (NAFI)

employees who die of injuries incurred in connection with service with an Armed Force in a
contingency operation.

The new section 8102(a) states that the United States will pay a death gratuity of up to
$100,000 to those survivors upon receiving official notification of the employee’s death.
Section 8102(a) also states that the United States will pay the death gratuity to the eligible
survivors “immediately upon receiving official notification” of an employee’s death. There is
a retroactive payment provision, stating that the death gratuity will be paid for employees
of certain agencies who died on or after October 7, 2001, due to injuries incurred in
connection with service with an Armed Force in the theater of operations of Operation
Enduring Freedom and Operation Iraqi Freedom. Regulations implementing the FECA death
gratuity are set forth at 20 C.F.R. 10.900-916. The $100,000 death gratuity is offset and
reduced by any other death gratuity paid for the same death.

All claims for benefits under 8102(a) will be processed by the Special Claims Unit in the
Cleveland District Office. As a result, all claims for a death gratuity are to be transferred to
Cleveland immediately upon receipt for handling and response. The original death claim, if
applicable, should also be transferred to Cleveland at that time. Once received in
Cleveland, each case will be assigned a specific claim number, beginning with the prefix
“DG.” A DG claim number will be assigned to each person making a claim. That means
that more than one DG claim could be created as the result of one death. This also means
that if a claim for a death gratuity is made in an existing FECA case, a new DG claim
number will be assigned to the death gratuity — distinct from the existing FECA case
number.

FECA death benefits payable under section 8133 and burial expenses payable under section
8134 of the Act do not constitute a dual benefit and, therefore, do not affect this FECA
death gratuity payment made under section 8102(a).

More detailed procedures on processing these cases will be provided in Part 4 (Special Case
Procedures) of the DFEC Procedure Manual.
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2-0700 Exhibit 3: Sample Letter Suspending Benefits When Report of Dependents Is Not
Received

Dear NAME OF BENEFICIARY:

I am writing in reference to the compensation benefits you receive from the Office of
Workers' Compensation Programs (OWCP).

Section 10.126 of the OWCP's regulations states that entitlement to compensation for
dependents in death claims may be suspended for failure to provide timely reports
concerning their status. If the requested information is subsequently received,
compensation for dependents is reinstated retroactive to the date of suspension where the
evidence submitted supports the payment of compensation.

On DATE, Form (CA-12, CA-1617, ETC.) was sent to you for completion. No reply has been
received, and compensation for NAME OF DEPENDENT has been suspended as of DATE. If
you complete and return the enclosed copy of Form (CA-12, CA-1617, ETC.) compensation
will be restored retroactive to the date it was suspended as long as the information provided
shows entitlement to payment.

This is a formal decision, and your appeal rights are attached.
Sincerely,

NAME OF SIGNER
SENIOR CLAIMS EXAMINER



2-0800 INITIAL DEVELOPMENT OF CLAIMS

TABLE OF CONTENTS
Chapter 2-0800, Initial Development of Claims

Paragraph and Subject
Table of Contents

1. Purpose and Scope

2. Types of Claims

3. Forms Used for Initial Claims

4. Responsibilities

5. General Development

6. No Development Necessary - Visible Injury
7. Development of Factual Evidence

8. Development of Medical Evidence

9. Extended Development

10. Obtaining Evidence from Employing Agencies
11.  Withdrawal of Claim

12.  Group Injuries
Exhibit 1: Nature of Injury Codes

Date
6/11
6/11
6/11
6/11
6/11
6/11
6/11
6/11
6/11
6/11
6/11
6/11
6/11
6/11

Trans. No
11-04
11-04
11-04
11-04
11-04
11-04
11-04
11-04
11-04
11-04
11-04
11-04
11-04
11-04



1. Purpose and Scope. This chapter describes the fundamentals of claims development.
Along with FECA PM 2-0801 through 2-0805, it covers the factors which all claims have in
common. Initial acceptances are covered in FECA PM 2-0806 and formal denials are
covered in FECA PM 2-1400. Additional material about death claims is covered in FECA PM
2-0700. The development of special act claims, in which entitlement is based on legislation
extending FECA benefits to such groups as Peace Corps and VISTA volunteers, is described
in FECA PM 2-1700.

2. Types of Claims. When a claim is submitted, it is classified based on the type of
injury and the nature of injury. See Nature of Injury codes. (Exhibit 1)

a. Traumatic Injury (T1) -- a wound or other condition of the body caused by
external force, including stress or strain. The injury must be identifiable as to time
and place of occurrence and member or function of the body affected. It must be
caused by a specific event or incident or series of events or incidents during a single
day or work shift. 20 CFR 10.5 (ee).

The following are examples of a traumatic injury: dog bite, knee strain after a trip
and fall, neck strain after an auto accident, or a broken ankle after a slip on ice.

b. Occupational Disease (OD) -- a condition which is produced by continued or
repeated exposure to elements of the work environment such as noxious substances
or damaging noise levels over a period longer than one work day or shift. OD claims
are classified as either basic or extended. 20 CFR 10.5(q).

(1 Basic OD -- Most claims for skin, orthopedic, viral, infectious, and
parasitic diseases can be adjudicated with an initial request for information
and perhaps a follow-up query for clarification. Some will clearly address all
five basic requirements and may be adjudicated if all necessary evidence is in
file. These cases are considered basic OD claims.

The following situations illustrate the kinds of cases which may be considered
basic OD:

@ A claim for poison ivy where the claimant's employment
involves exposure to the plant, and the medical evidence confirms the
diagnosis.

(b) A claim for a stress fracture of the foot from a letter carrier who
walks a route, where the medical evidence confirms the diagnosis and
relates it to extensive walking.

(©) A claim for carpal tunnel syndrome from a postal letter-sorting
machine operator where medical tests establish the diagnosis.

(2) Extended OD -- Most other types of OD claims require full-scale
development because the nature of exposure is in question, the diagnosis is



3.

C.

d.

not clearly identified, or the relationship of the condition to the exposure is
not obvious.

The following situations illustrate the kinds of cases which may be considered
extended OD:

(@ Hearing loss due to continuous noise exposure.

(b) Asbestos-related ilinesses.

() Stress-related conditions (cardiac, emotional, gastrointestinal).
(d) Other conditions, such as pulmonary conditions,
gastrointestinal illnesses due to physical causes, certain types of loss
of vision, dental conditions, cancers, nerve (neurological) injuries and
tumors.

Death -- Death claims are discussed in FECA PM 2-0700.

Administrative Review (AR) -- an uncontroverted traumatic injury claim in

which medical bills are not expected to exceed $1500 and a wage loss claim has not
been filed. These cases are automatically closed upon case creation, without Claims
Examiner (CE) review.

AR cases can be reopened automatically or manually. Such reopened cases will
usually contain some medical evidence and may be adjudicated immediately. Extent
and duration of injury-related disability do not have to be fully developed before
adjudication. However, if one or more of the five basic requirements (timeliness,
civil employee, fact of injury, performance of duty, causal relationship) is not met,
the CE will proceed with development as with any other Tl case. See 2-0800-4.

(@9) Automatic Reopening. AR cases will be automatically reopened if the
medical bills exceed $1500, a wage loss or recurrence claim is received, the
“controverted indicator” in the case record is changed to "Y" due to receipt of
a late agency controversion, or the COP nurse has closed the case without a
return to full time employment by the claimant.

2) Manual Reopening. AR cases may also be reopened manually. The
case should be reopened when, for example, a request for surgery is
received.

Forms Used for Initial Claims.

a.

In injury cases, the appropriate forms are:

(@D) Form CA-1, Federal Employee’s Notice of Traumatic Injury and Claim
for Continuation of Pay/Compensation.
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(2) Form CA-2, Notice of Occupational Disease and Claim for
Compensation.

€)) Form CA-7, Claim for Compensation on Account of Traumatic Injury or
Occupational Disease, may be submitted in conjunction with the CA-1 or
CA-2.

In death cases, the appropriate forms are:

(@9) Form CA-5, Claim for Compensation by Widow, Widower, and/or
Children.

(2) Form CA-5b, Claim for Compensation by Parents, Brothers, Sisters,
Grandparents, or Grandchildren.

€)) Form CA-6, Official Superior's Report of Employee's Death.
Death claims are discussed in FECA PM 2-0700.

Completion of Forms. It is essential that Form CA-1 or CA-2 be completed by

both the claimant and the employing agency.

(1 Incomplete form. If enough information is provided on the CA-1 or
CA-2 to permit creation of the case, OWCP should do so and obtain the
missing information from the appropriate party.

However, if not enough information is provided on the CA-1 or CA-2 to allow
creation of the claim (see FECA PM 1-0400), OWCP should return the form for
completion.

(a) Employing Agency Known. When a CA-1 or CA-2 is received
directly from the claimant, OWCP should send a copy to the employing
agency with a request for completion of the reverse side of the form.

(b) Employing Agency Unknown. When a CA-1 or CA-2 is received
directly from the claimant and the employing agency is not known or it
cannot be determined from the information provided, OWCP should
return the form to the claimant with instructions to forward the form
to the employing agency for completion.

(2) Incorrect form. While submission of an incorrect form is a technical
error, it is improper to deny a case on the basis that the claimant failed to
submit the correct form. In some cases, the claimant may have been
provided that form by the employing agency. Proper handling of the incorrect
form depends on whether OWCP can determine the actual benefits claimed.

€)) If, upon review of the incorrect form, the actual benefits
claimed by the claimant can be determined, OWCP should convert the




claim to the correct type and notify the claimant and employing
agency (and any representative, if applicable) via letter that the claim
has been converted to a different type of injury than what was
originally claimed and explain the reasons for the conversion.

Example: The claimant files Form CA-2, Notice of Occupational
Disease and Claim for Compensation, and OWCP creates an
occupational disease claim. However, based upon the statements
contained on the Notice of Occupational Disease as well as the medical
evidence submitted, the claimant is describing a traumatic injury
rather than an occupational disease claim. In such an instance, the
Office can convert the claim from an occupational disease claim to a
traumatic injury claim. The claimant and employing agency (and any
representative, if applicable) should be notified via letter that the claim
is now a traumatic injury, and the reasons for the conversion should
be explained. If the claim was filed within 30 days of the injury date,
the claimant should also be notified of the entitlement to Continuation
of Pay (COP).

(b) If the actual benefits claimed by the claimant cannot be
determined from review of the form, OWCP should develop the claim
based upon the claim form filed and direct questions to the claimant to
determine the type of benefits claimed. Based upon the response to
the development letter, OWCP should make a determination as to
whether the correct claim was established and, if not, OWCP should
convert the claim to the proper type of claim and notify the claimant
and employing agency (and any representative, if applicable) of the
conversion.

Example: The claimant files a CA-1, Federal Employee’s Notice of
Traumatic Injury and Claim for Continuation of Pay/Compensation, and
OWCP creates a traumatic injury claim. However, upon review of the
CA-1, the CE determines that the statements made on the claim form
are so vague that it cannot be determined whether the claim is for a
traumatic injury claim or occupational disease claim. The CE issues a
development letter to the claimant requesting a statement on the
nature of the injury. Based upon the response to the development
letter, the CE determines that the claimant is not describing a
traumatic injury but an occupational disease claim. OWCP will convert
the claim to an occupational disease claim and notify the claimant and
employing agency (and any representative, if applicable). In this
particular circumstance, it is important that the CE also address the
claimant’s entitlement to COP.



Responsibilities.

a. Claimant. A person claiming compensation must submit sufficient evidence
and demonstrate cause for OWCP to proceed with processing and adjudicating a
claim. It is the claimant’s responsibility to establish the five basic requirements of a
claim, which is known as the “burden of proof.” OWCP has the obligation to aid in
this process by giving detailed instructions for developing the required evidence.
The claimant must submit the essential evidence that demonstrates entitlement to
compensation. The five basic requirements of a claim, which must be considered in
the order given, are as follows:

(@9 Statutory Time Requirements Have Been Satisfied. Compliance with
this requirement is demonstrated when the notice of injury, disease, or death
shows that prompt notice and claim were given and filed. The claimant has
no particular responsibility unless the claim is not filed within three years
after the injury. See FECA PM 2-0801.

2) The Injured or Deceased Individual Was a Federal Civilian Employee or
considered an employee for purposes of FECA. Compliance with this
requirement is usually a routine matter which is demonstrated by inspection
of the notice or claim. The claimant has the burden, however, when the
employer is not an agency of the United States or the Federal agency denies
the employment status of the injured or deceased. See FECA PM 2-0802.

3) The Occurrence, or “Fact” of Injury (FOI). Once the first two elements
are established, it must be determined whether an injury occurred. See FECA
PM 2-0803. This element of the claim consists of two components, which
must be considered together:

@ Whether the claimant actually experienced the accident,
untoward event, or employment factors alleged to have occurred. This
is a factual determination. The claimant must show that the accident
or work exposure that is claimed did in fact occur at the time and
place and in the manner alleged.

In occupational disease cases in which the claim is not based upon a
specific incident, the claimant must submit sufficient evidence to
identify fully the particular work conditions alleged to have caused the
disease and substantiate exposure to the conditions claimed.

(b) Whether a medical condition has been diagnosed in connection
with this event or employment factor. To make this determination,
medical evidence is required. However, there are a few instances
when a claim may be accepted without a medical report. See
paragraph 6 in this chapter.

4) The Injury Occurred in the Performance of Duty (POD). The claimant
must show not only that an injury occurred but that he or she was performing
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official duties (or an activity incidental to employment) at the time of injury.
The injury must arise out of and in the course of employment. See 5 U.S.C.
8102; FECA PM 2-0804.

(5) The Disability (or Death) Was Caused by the Injury Claimed (CR). The
claimant must show that the injury was causally related to the event or
employment factors. This requirement is satisfied on the basis of medical
evidence, which is usually supplied by the attending physician. See FECA PM
2-0805.

Employing Agency. Although the employing agency is not formally a party to

the claim, the agency bears a responsibility to assist in developing the claim. The
FECA requires the employing agency to report to OWCP any injury resulting in death
or probable work-related disability and to submit any further information requested
by OWCP. 20 CFR 10.118. As evidence appearing in the employer’s files is not
generally available to claimants, the employing agency must assemble and submit
such evidence.

C.

(1 In addition to supplying evidence on its own behalf, the agency is
expected, wherever possible, to aid the claimant in assembling and
submitting evidence. In cases in which OWCP receives the claim long after
the employee has left the agency's employment rolls, a claimant may need to
assist OWCP in identifying any potential sources of evidence.

(2) Additional evidence from other sources may be needed where the
agency's confirmation of the claimant's allegations is not sufficient to
establish the claim, or where the official superior or injury compensation
specialist disagrees with the claimant's allegations, has no knowledge of the
facts concerning the allegations, or is unable to furnish sufficient details.

3) Since OD claims generally require more detailed evidence, a supervisor
or injury compensation specialist can, when issuing Form CA-2 to the
claimant, also provide the claimant with a checklist showing the type of
evidence which should be submitted. The checklists can be found in the
CA-810 publication, Injury Compensation for Federal Employees, which is
available on the Department of Labor’s website. Conditions covered include:
hearing loss, asbestos-related illness, coronary/vascular disease, skin
diseases, pulmonary conditions (other than asbestos), psychiatric conditions,
and carpal tunnel syndrome.

OWCP. In administering the FECA, OWCP must attempt to obtain any

evidence which is necessary for the adjudication of the case which is not received
when the notice or claim is submitted. To adjudicate claims promptly and manage
them effectively, the CE should choose the most efficient, direct, and proactive
approach, given the individual circumstances of a claim and the nature of injury.

OWCEP is responsible for the following:



(@D Providing Information. The CE must provide information about the
procedures involved in establishing a claim, including instructions for
developing the required evidence, to the claimant, the employing agency, and
the representative, if any.

2 Requesting Evidence. Upon initial examination of the case, if it is
determined that the evidence is not sufficient to establish the essential
elements of the claim (timeliness, civil employee, fact of injury, performance
of duty, causal relationship), the CE should inform the claimant of the
additional evidence needed. The CE should attempt to clarify any
discrepancies which exist based on information already in the file at the time
of development. The claimant will be allowed at least 30 days to submit the
evidence required. OWCP is not required to notify the claimant a second time
if the evidence submitted in response to its first request is not sufficient to
meet the burden of proof. 20 CFR 10.121.

(3) Identifying Potential Third Party Cases. The CE should be alert for
situations where a party other than another Federal employee or agency may
be responsible for the injury (see FECA PM 2-1100). The claimant should be
notified promptly of his or her obligation to pursue the responsible third party
and to refund the government under 5 U.S.C. 8131 and 8132 so that
attempts at recovery may begin before the applicable state statute of
limitations expires.

4) Making Prompt Decisions. It is OWCP's obligation to render a decision
on each case as promptly as possible. Prompt action is particularly important
in those disability cases where the injured employee is losing pay. The Office
must notify both the claimant and the employing agency (and any
representative, if applicable) of its decision in all cases, other than those that
were administratively reviewed and have not reopened. If the case is
accepted, OWCP should also respond to any agency challenges or
controversions to COP.

5. General Development. This section provides general information for developing
claims. The following sections will address the initial development of a claim for factual
evidence and medical evidence. Claims that require extended development are discussed in
paragraph 9 of this chapter.

a. Evidence. Decisions on claims are based on the written record, which may
include forms, reports, letters, and other evidence of various types such as
photographs, videotapes or drawings.

Evidence may not be incorporated by reference, nor may evidence from another
claimant’s case file be used. Evidence contained in another of the claimant’s case
files may be used, but a copy of that evidence should be placed into the case file
being adjudicated. All evidence that forms the basis of a decision must be in
that claimant’s case record.



b. Developing the Case. Development is usually undertaken in writing.
Communication by fax may be used when an expeditious reply is required. A phone
call can be made where the request involves answers to specific and simple
questions, such as verifying that an inoculation resulting in an adverse reaction was
performed by the employer. Evidence obtained by telephone must be carefully
documented in writing (on Form CA-110) and depending on the complexity of the
information obtained, written confirmation should be requested from the source. In
developing a case, the CE should:

(&) Identify and request all information that will be required to adjudicate
the claim for all conditions claimed.

2) Acknowledge receipt of any Form CA-7 which has been submitted and
indicate that the CA-7 will be reviewed when the case is adjudicated. This can
be done in the development letter.

(3) Attempt to secure evidence in the custody of a Federal agency, as it is
more readily available to OWCP than to the claimant. An example of this is
exposure data of a historical nature such as in an asbestos case.

4) Avoid requesting evidence which is already contained in the file or for
which no need is anticipated. Such requests place an unwarranted burden on
the individual or entity asked to submit the information and result in a
duplication of documents in the case file.

(5) To the extent possible, the same CE should handle all claims involving
the same part of the body for a given claimant. If another claim already
exists for an injury to the same body part, the CE should generally double the
case files. See FECA PM 2-0400.

C. Requesting Information. The CE should contact the claimant in writing to
obtain information or clarification wherever possible. At times the CE may contact
the claimant via telephone if only basic information is needed. This is discussed
further in paragraph 7 of this chapter.

Correspondence Library has development letters which may be used when making
initial requests for information from the claimant and the agency. When composing
the letter, the CE should state what evidence is already in the case record and why it
is not sufficient to make a decision. The CE should specifically request only the
information necessary to adjudicate the case at hand. Any letter used should be
tailored to the specifics of the individual case.

Where the claimant's statement is essential to understanding the basis of the claim
(e.g., in emotional stress cases), the CE should wait until the claimant’'s statement
has been received before sending the letter to the agency.

d. Lack of Response. The CE must allow at least 30 days for a response to all
initial development letters prior to denying a claim. 20 CFR 10.121. If information is




requested of the employing agency, a reasonable period of time should be allowed
for the agency’s response.

(@9 If an employing agency fails to respond to a request for comments on
the claimant's allegations, the CE may usually accept the claimant's
statements as factual. However, acceptance of the claimant’s statements as
factual is not automatic in the absence of a reply from the agency, especially
in instances where performance of duty is questionable. The Employees’
Compensation Appeals Board has consistently held that allegations
unsupported by probative evidence are not established. James E. Norris, 52
ECAB 93 (1999), Michael Ewanichak, 48 ECAB 354 (1997). The CE should
consider the totality of the evidence and evaluate any inconsistencies prior to
making a determination.

(2) If the claimant fails to respond, the CE will need to decide whether to
adjudicate the claim without the requested information. Often the CE can
continue to develop a claim and reach conclusions on the five basic
requirements even when some evidence is lacking.

For example, if the CE asks the claimant to submit medical records for a prior
hospitalization or operation, but the claimant does not do so, the CE may still
be able to adjudicate the case without them. While records of past medical
treatment are helpful, their absence may not necessarily prohibit further
development of the claim or a decision on causal relationship. If the missing
records are essential, the claim may be denied and the decision should
explain why causal relationship cannot be accepted without the missing
medical records.

6. No Development Necessary - Visible Injury. When the following criteria are satisfied,
a case may be accepted without a medical report and no development of the case need be
undertaken:

a. The condition reported is a minor one which can be identified on visual
inspection by a lay person (e.g., burn, laceration, insect sting or animal bite);

b. The injury was witnessed or reported promptly, and no dispute exists as to
the occurrence of an injury; and

C. No time was lost from work due to disability.

In cases where there is a serious injury (motor vehicle accidents, stabbings, shootings,
etc.), the agency does not dispute the facts of the case, and there are no questionable
circumstances, the case may be accepted for a minor condition (such as a laceration in a
stabbing case) without a medical report, while simultaneously developing the case for other
more serious conditions. This is true even if there is lost time due to such a serious injury.
In these cases, once a Field Nurse is assigned (see FECA PM 2-0811), he or she can assist
with obtaining the necessary evidence. Sound judgment should be employed in these
serious cases to provide appropriate and immediate medical care for the injured worker



since expeditious treatment for these injuries is critical.



7.

Development of Factual Evidence. The purpose of this paragraph is to identify the

kinds of factual evidence needed in traumatic injury and occupational illness cases, and how
to obtain this evidence. Before making any inquiries, the CE should carefully review all
material in the case record, both to identify evidence needed for adjudication and to avoid
requesting evidence already provided or not needed.

Sources of Factual Evidence. The type of evidence necessary to adjudicate a

claim will determine how the CE obtains the evidence and from whom he or she will
request information.

(1 Claimant. In disability cases, the claimant is the injured employee,
while in death cases the claimant is the dependent seeking benefits.
Whenever there is a factual discrepancy in a case, the claimant should be
contacted to clarify the facts of the case. Depending on the facts of the case,
it may be necessary to forward the claimant’s statement to the employing
agency for comment.

2) Employing Agency. The employing agency is required to complete the
reports and statements needed and then submit the evidence to the OWCP.
In several types of claims (e.g. stress claims, claims with POD issues such as
premises, temporary duty travel, or recreational injuries), a statement from
the employing agency is imperative to properly develop and adjudicate the
claim.

3) Witnesses. Statements from witnesses are not required to adjudicate
a claim; a claim may be approved in the absence of witness statements.
They are very useful, however, when the employing agency is unable to
confirm or refute the claimant's allegations. Such statements may be
obtained by the claimant or the employing agency.

4) Other Sources. In most cases, the required evidence will be available
from one of the sources noted above. In certain cases, however, the CE will
need to request evidence from other sources. This will vary by case and
circumstance.

Factual Discrepancies.

(@9) Nature of Claim. If doubt exists, the claimant should be asked to
clarify what condition is being claimed, or whether the claimed condition is
due to an occupational disease, a traumatic injury, or a recurrence. Any
discrepancies found must be clarified by obtaining the necessary factual
evidence before the claim can be properly adjudicated.

2) Description of Job Duties. This will almost always be required to
adjudicate an occupational disease claim, and occasionally will be required for
a traumatic injury, especially if it is not clear what the claimant’s occupation
entails.




€)) The employing agency should be asked to provide a position
description, including physical requirements, and clarification of job
duties.

(b) The claimant should usually be asked to describe the physical
and environmental requirements of the job, and the supervisor or
injury compensation specialist should review that statement and
provide comments if there is any disagreement.

(©) Where the position description accurately describes the factors
claimed as the basis of a medical condition in a claim for occupational
disease, it is not always necessary to request a detailed statement
from the claimant describing these factors. For example: where
aggravation of degenerative disc disease due to repeated heavy lifting
is claimed, and the position description states that frequent lifting over
50 pounds is required, it can be accepted that the claimant often lifted
heavy objects. If an employee claims a reaction to breathing paint
fumes, and the position description states that he or she works with
paint in poorly ventilated areas, this can usually be accepted as
factual.

3) Employment History. This information is primarily required for
occupational disease claims. The employing agency is often the best source
for a chronological history of employment because of the recordkeeping
involved in a personnel office. The claimant should also be asked to submit
this information, especially for jobs held prior to employment with the
employment agency.

4) Exposure to and Identification of Substances. The employing agency
is usually the best source for this data. However, if the agent to which the
claimant was exposed was clearly encountered in the work place, it is
preferable but not always necessary to identify the specific agent. For
example, if the case involves a respiratory condition clearly related to
exposure to fumes at work, or dermatitis from contact with a cleaning solvent
used at work, the agent need not necessarily be specified.

(5) Content of Substances. If the employing agency is unable to identify
the contents of the substance, the manufacturer will likely be the best source
for obtaining that information. If such exposure is claimed, the CE should
consider whether potential third-party liability exists. If so, the case must be
processed according to FECA PM 2-1100.

(6) Personal History. The claimant is the best source for information
concerning off-the-job exposure to potentially injurious conditions or
substances. However, medical reports containing history elicited by
physicians who have examined the claimant sometimes include useful factual
information. For example, personal or family history may appear in a claim
for a psychiatric or heart condition. The CE should ask the claimant to verify




any facts obtained from a medical report.

(7) Various Performance of Duty (POD) Scenarios. In traumatic injury
claims, a variety of POD issues may present themselves. These include
injuries sustained off premises; injuries sustained while the employee is on
TDY status; recreational injuries; and injuries sustained in parking
lots/garages. In these instances, the CE should obtain a statement directly
from the claimant identifying the circumstances surrounding the injury. The
CE should also obtain a statement from the employing agency concerning
whether the injury was sustained in the performance of duty. See PM 2-0804
for a complete discussion of POD.

(8) Affirmative Defense. The FECA states than an injury caused by the
claimant’s intoxication, willful misconduct, or intent to injure self or another is
not compensable. These factors are described and their development
discussed in FECA PM 2-0804, Performance of Duty. The claimant enjoys an
affirmative defense against any finding that one of these factors applies to a
claim, and OWCP must overcome such a defense. These factors must be
considered and developed prior to the initial adjudication of the claim, since
an affirmative defense cannot be raised for the first time on appeal. Adverse
decisions of this type should be made at an adjudicative level above that of
the CE. See FECA PM 2-0804.

C. Obtaining Information by Telephone. Use of the telephone is encouraged to
obtain information when appropriate. If the claimant has difficulty with written
communication, the CE should contact the claimant by telephone. In other
instances, especially if the CE lacks just one or two pieces of information to take an
action, it may be expedient to contact the claimant by phone and document the case
file. The CE should complete a comprehensive and informative Form CA-110 for the
case record as soon as possible.

However, where there are disputes in the factual evidence, the case should be
considered for conferencing.

d. Conferencing. The CE may use conferencing as a method to obtain necessary
data or to clarify significant disputes or discrepancies in the case record prior to
adjudication. Procedures for conferencing are fully described in FECA PM 2-0500.
The CE should consider conferencing in situations where:

(@9) Conflicting evidence exists on an issue important to the adjudication of
the case, and the CE has not been able to resolve the issue.

2) The employing agency has challenged the claim on the issue of fact of
injury or performance of duty.

3) The evidence clearly shows the claimant cannot communicate
effectively in writing.
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4) The agency challenges the claimant's allegations and provides
conflicting factual evidence.

(5) The agency has not responded to a written request, or its response
requires clarification.

Phrasing Questions. The way a question is asked can affect the amount and

quality of information which will be received. Broadly speaking, development
questions can be asked in three ways:

(1 Open Questions. These are phrased so that minimal information is
presented in the question and allows the respondent to provide all the specific
details about the particular issue at hand.

Example 1: How were you harassed on February 3, 2011? What happened
that day? Provide details including names and titles of any witnesses or
participants as well as what they said and what occurred.

Example 2: You indicated that you suffered an injury at work on February 4,
2011. How did the injury occur? What type of injury did you sustain?

2) Direct Questions. These require either yes/no answers or very short
responses.

Example: You indicated on Form CA-1 that you tripped while delivering the
mail, injuring your foot. What part of the foot did you injure? Describe
precisely how you injured your foot - Did you twist it? Turn it? Did you get an
x-ray of your foot following the injury?

€)) Leading Questions. These are phrased to suggest what the answer
should be.

Example: Your supervisor indicates that you were not scheduled to work on
February 7, 2011 and therefore counseling did not occur on this date. Is this
correct?

Although leading questions can be helpful when trying to solicit specific
factual information from the claimant or employing agency, particularly if the
respondent if unwilling or unable to respond to open or direct questions, they
should be used only as a last resort.

Note - Leading questions may never be used in the context of a referral to an
impartial medical specialist.

4) Combined Questions. Open questions are best used when little
information about a given matter is available. The drawback to this type of
question is that while a great deal of information may be received, it may not
adequately address the issue if the question is not specific enough.




Therefore, it is best to follow an open question with a direct question, since it
requires more specificity.

8. Development of Medical Evidence. The purpose of this paragraph is to identify the
kind of medical evidence needed in traumatic injury and occupational iliness cases, and how
to obtain this evidence. Before making any inquiries, the CE should carefully review all
material in the case record, both to identify evidence needed for adjudication and to avoid
requesting evidence already provided or not needed.

a. Medical Sources. These sources include reports of physicians and hospitals
providing examination or treatment to the claimant either before or after the injury.
The claimant is responsible for obtaining the necessary medical evidence; however,
the CE may also obtain medical evidence from a physician who examined the
claimant through direct referral or authorization by OWCP (for example, a second
opinion medical referral).

The CE should direct the employing agency to submit all medical documentation
related to the claim which is in its possession, including documentation of any
treatment the claimant received at the employing agency’s medical facility or health
unit.

Medical records may also be requested directly from the claimant or the attending
physician. If necessary, the CE should send the claimant an authorization for release
of records (Form CA-57) to sign and return. The CE may also authorize diagnostic
tests for the part of the body that has been injured if he or she determines the
results of such testing would be useful.

b. Initial Review and Development of Medical Evidence.

(@9) Upon initial review of a new claim for injury, the CE should evaluate
any medical evidence which has been received in the case record. For most
conditions, the attending physician's opinion may be considered conclusive for
adjudicating the claim if he or she is a specialist in the indicated field of
medicine; has a complete and accurate history of the employment factors;
and provides sufficiently detailed information, including the medical reasoning
required to determine diagnosis and causal relationship.

There are some circumstances in which medical evidence is not required to
adjudicate a claim or where a rationalized medical opinion is not required.
This is addressed in FECA PM 2-0805. See also the discussion of Visible
Injuries in paragraph 6 of this chapter.

(2) If after initial review, the medical evidence is not sufficient to accept
the claim (or no medical evidence has been received), the CE should request
the medical evidence necessary to support the claim. The request should be
tailored to the specifics of the case, but should note that the medical evidence
must be obtained from a physician, as defined by the FECA. The letter must
also inform the claimant that he or she has 30 days to submit the requested
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evidence. In general, medical reports must provide a history of injury or
work factors; a diagnosis; objective findings supporting the diagnosis; and a
rationalized medical opinion on the issue of causal relationship.

In most cases, the CE should request that the claimant obtain the medical
evidence from the physician as part of the initial development letter. If the
CE wrrites directly to the attending physician to obtain this information, the
letter should contain a clause addressed to the claimant which clearly informs
him or her that although the letter is written directly to the physician, it is still
the claimant’s responsibility to ensure that the requested information is
provided within the time allotted.

(3) Following the issuance of the initial development letter, the CE should
review any new medical evidence submitted. If no medical evidence has
been submitted or the medical documentation does not contain prima facie
medical evidence (see paragraph below), the claim may be adjudicated based
on the evidence of record without further development. The CE should
ensure that all medical evidence in the case record is considered at the time
of adjudication and that the claimant has been provided at least 30 days to
submit the medical evidence requested.

For OWCP to undertake additional medical development, the claimant must
establish a prima facie case by submitting medical evidence from a physician
which, at the least, states a diagnosis and clearly supports causal
relationship. However, in some cases, the medical opinion need not be fully
rationalized in order for the CE to undertake further development. For
example, the attending physician may provide a diagnosis and an opinion
which is not well-reasoned but nonetheless supports causal relationship. In
such cases, further clarification is needed to establish the case, and the
medical development should be undertaken by the CE.

Request for Additional Medical Evidence. If further development of the

medical evidence is required, the CE must undertake such development prior to
rendering a decision. Further medical opinion may be requested from attending
physicians, second opinion specialists, and referee specialists. The roles of these
physicians and the weighing of medical evidence are addressed in FECA PM 2-0810.

(@9) Requests to the Attending Physician. Unless the medical history of the
case demonstrates that an inquiry to the attending physician will not be
productive, it is usually proper to write to the attending physician at least
once to obtain the missing information before arranging a second opinion
referral. The attending physician should be given the opportunity to bill
OWCP for a comprehensive report.

The CE should send the claimant a copy of this and all other letters to the
attending physician and advise the claimant that even though OWCP is
attempting to obtain the evidence needed to adjudicate the claim, it remains
the claimant’s responsibility to ensure that the required evidence is



submitted.
When sending the letter to the Attending Physician, the CE must be sure to:
(a) Provide a factual background and pose specific questions;

(b) Advise the physician that OWCP will pay for a comprehensive
report;

(c) Notify the claimant that the requested medical opinion is
necessary to further develop the claim; and

(d) Advise the claimant that he or she is responsible for ensuring that
the physician submits the report within the time allotted.

2) If the CE determines that guestioning the attending physician further
would not be productive, a referral to a second opinion specialist may be
warranted. If there is a conflict in the medical evidence between the
attending physician and the second opinion specialist and the evidence is of
equal but opposing value, a referral to a referee physician may be needed.
The procedures for referring cases to second opinion and referee specialists
are addressed in FECA PM 3-0400.

3) Statement of Accepted Facts (SOAF). A SOAF is often necessary when
requesting such medical evidence from the attending physician and required
when referring the claimant to a second opinion or referee in this
circumstance. Refer to FECA PM 2-0809 for instructions on preparation of a
SOAF.

4) Questions to Physicians. Questions to a physician should address all
unresolved medical issues. The CE should not request medical evidence from
the physician which he or she has provided already. When preparing
questions for a physician, the CE should:

€)) Include questions about the history of injury, diagnosis,
examination or diagnostic findings, causal relationship (with medical
reasoning), and nature and extent of injury-related disability for
regular and light duty.

With respect to the issue of causal relationship, it may be useful to
provide the physician with OWCP's definitions of direct causation,
aggravation, etc. See FECA PM 2-0805.

(b) Clarify a potential aggravation. If there is a question of
whether the diagnosis was a pre-existing condition which was
aggravated by the work injury/factors, the CE should ask the physician
to clarify this.
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Example: “You have opined that the claimant’s right knee arthritis is
related to the duties of handling luggage as a baggage screener over
the last two years. Please clarify whether the right knee arthritis was
directly caused by the work factors identified or if this diagnosis was a
pre-existing condition which was aggravated by the work factors
claimed.”

The physician should also be asked to clarify whether an aggravation
of a pre-existing condition is permanent or temporary, and if only
temporary, when the condition is expected to return to baseline
(pre-injury) status.

With respect to injury-related disability, the CE should be particularly
careful to clarify its extent and duration in cases involving aggravation
of an underlying condition.

Phrasing Questions. The way a question is asked can affect the

amount and quality of information which will be received. Questions can be
asked in three ways: Open Questions, Direct Questions and Leading
Questions. These types of questions are defined in paragraph 7(e) above and
examples of each follow.

(@ Open Question Examples: What is the history of injury as
provided by the claimant? What is the diagnosis? What are the
objective exam findings/diagnostic findings? Please provide a
well-explained opinion on whether the condition was caused or
aggravated by the work injury on 04/10/2010.

(b) Direct Question Example: You have opined that the claimant’s
pre-existing right knee arthritis was aggravated by the work injury on
04/20/2010. Please explain whether this is a permanent aggravation
or a temporary aggravation. If temporary, when did the aggravation
cease, or when do you expect the aggravation to resolve?

(©) Leading Question Example: Given that the claimant has only
been on the job carrying mail for three days, isn’t it more likely that
his condition of plantar fibrosis is the result of non-work related
factors?

Note - The CE should avoid leading questions when requesting
evidence from a physician, especially if the question is phrased in such
a way as to elicit a response which would invalidate the claim, and
leading questions may never be used in the context of a referral to an
impartial medical specialist. Stanislaw M. Lech, 35 ECAB 857 (1984)
(ECAB found “Give date when aggravated disability ceased” to be
leading).

(d) Combined Questions Example: You have indicated that the
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d.

claimant tripped over a log and has “abnormal findings about the right
ankle.” What is the diagnosis? What are the “abnormal” exam
findings/diagnostic findings? Was the diagnosed condition caused by
the trip and fall? Please provide medical reasoning in support of your
opinion.

Lack of Response. When a CE requests an opinion from the attending

physician but receives no reply within a specified period of time, the claim may be
adjudicated based on the evidence on file without further development if the CE has:

e.

(1) Provided a factual background and posed specific questions to the
attending physician;

(2) Advised the physician that OWCP will pay for a comprehensive report;

(3) Notified the claimant that the requested medical opinion is necessary to
further develop the claim; and

(4) Advised the claimant that he or she is responsible for ensuring that the
physician submits the report within the time allotted.

Medical inquires by telephone. The telephone may be used to schedule

examinations, request reports, and address other administrative matters. However,
long-standing ECAB precedent provides that oral statements of doctors to OWCP
personnel do not constitute competent medical evidence (see John M. Fuller, 9 ECAB

320).

In addition, OWCP examiners may not communicate orally with a referee medical
specialist with regard to the examination details or information contained within the
report. Such communication must be made in writing. See FECA PM 3-0500. OWCP
may communicate with a referee specialist’s office for administrative matters such as
scheduling an examination or requesting a report.

As with any other telephone call requiring documentation, OWCP personnel should
complete a comprehensive and informative Form CA-110 for the case record.

Extended Development. Some initial claims require full-scale medical development

because the nature of exposure is in question, the diagnosis is not clearly identified, or the
relationship of the condition to the exposure is not obvious.

a.

Requirements for development and documentation of certain types of

conditions.

(@H) Hearing loss and asbestosis claims. OWCP should refer the claimant
for examination by a qualified specialist if the report submitted by the
claimant does not meet all of OWCP's requirements for adjudication (see
FECA PM 3-0600).
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(2) Cardiac and psychiatric conditions. If the medical evidence submitted
by the claimant clearly addresses the necessary requirements and the
physician is of the appropriate specialty, the CE should prepare a memo to file
stating where in the medical reports of record the questions have been
answered. After completing the memo, the CE may adjudicate the claim.

If the report submitted by the claimant does not meet all of OWCP's
requirements for adjudication but establishes a prima facie case, the CE
should prepare a detailed SOAF and questions for the physician. The CE then
can write directly to the attending physician (if of the appropriate specialty)
as outlined in paragraph 8(c) of this chapter or refer the claimant for
examination by a qualified specialist.

Obtaining Evidence from Employing Agencies. OWCP will attempt to obtain evidence

in possession of another Federal agency. Following is a description of the procedures which
should be used with respect to requests for information from employing agencies.

11.

a. Factual Evidence. If the agency has factual evidence which is necessary to
make a decision in the claim, the CE should make a written request with a copy to
the claimant, indicating a time period within which the agency should reply. The
agency should be advised that if it fails to provide the requested information, a
decision will be made on the basis of available evidence and that the claimant’s
statements, if sufficiently clear and detailed, may be accepted on matters of which
the claimant is knowledgeable.

b. Medical Evidence. If it appears that the agency has medical records in its
possession pertaining to the injury or to any relevant pre-existing condition, the CE
should ask the agency to submit copies of such records if they are not sent with the
original submission.

C. Transferred Employees. When a Federal employee transfers from one agency
to another, the employee’s Official Personnel Folder (OPF) and Employee Medical
Folder (EMF) should be sent to the new agency. If the OWCP requires information
from the OPF or EMF after the employee has transferred from the agency where the
injury occurred, the original employing agency may be unable to supply it. The CE
should request the information from the current employing agency.

Withdrawal of Claim. A claimant or survivor may submit a written request to

withdraw his or her claim prior to the adjudication of the claim. This includes claims for
traumatic injury, occupational disease, and survivor benefits. It also applies to
administrative review cases that have not been formally adjudicated. Although a claimant
or survivor may withdraw a claim, the notice of injury itself cannot be withdrawn. [See
FECA Regulations, 20 C.F.R. 10.100(b)(3), 10.101(a), and 10.105(a)].

a. Upon receipt of a written request from the claimant or survivor, the CE must
take the following actions:

(@9) In any compensation case where a written notice of intent to withdraw




a claim is received from the claimant or survivor prior to the adjudication of
the claim, the CE must advise the claimant or survivor in writing that the
claim is now considered withdrawn.

(2) The case file will then be coded as withdrawn and the imaged copy
retained by the Office. The CE should code the claim as follows:

Adjudication Status: SU
Case Status: CL

3 No ICD-9 code can (or should) be entered.

4) In traumatic injury cases, determine if COP was paid. Any COP that
was paid will be charged to either sick or annual leave or become an
overpayment with the employing agency.

b. Employing agencies are not permitted to compel any employee or survivor to
withdraw a claim. Upon notification of a credible allegation that the employing
agency improperly compelled the claimant or survivor to withdraw a claim, the
District Director or other designated individual, should immediately contact the
employing agency by telephone or written correspondence to discuss the matter and
to prevent any future occurrences. The telephone conversation must be documented
on Form CA-110 and the form imaged in the case record.

C. A claim may be reinstated if there is evidence that a claimant or survivor may
have been compelled by the employing agency to withdraw his or her claim. If the
claim is reinstated, the claimant or survivor should be notified in writing that the
claim is now considered reinstated.

d. If a request is received to reopen a withdrawn claim, a new case number
should be assigned. The CE should use the information from the previously
withdrawn claim to develop any issues (e.g., performance of duty) in the new case.

12. Group Injuries. When possible, where two or more employees are injured in the
same incident, such as an explosion or auto accident, or by the same substance, such as
contaminated drinking water, the entire group of cases should be adjudicated by the same
CE in order to ensure uniformity of action.




Exhibit 1: Nature of Injury Codes

()

TA
TB
TC
TD
TE
TF
TG
TH
TJ
TK
TL
TN
TO
TP
TS
TT
TU
TV
TY
Tl
TR
TQ
™
TX
TY
TZ
T1
T2
T3
T4
T5
T6
T7
T8

(G)

GD
GH
GO
GP
GU
G9

TQ

Traumatic Injuries

Amputation

Back strain

Contusion; bruise; abrasion

Dislocation

Exposure (including frostbite, heat stroke/exhaustion)
Fracture

Effects of Electrical Current

Hernia (inguinal)

Crush injury

Concussion

Laceration; cut

Superficial Wounds

Pain, Swelling, Redness, Stiffness (not in joint)
Puncture (not insect bite)

Strain (not back)

Tooth injury

Burn, scald, sunburn

Foreign body in eye

Insect bite

Traumatic skin diseases/conditions, including dermatitis
Traumatic respiratory disease

Traumatic food poisoning

Traumatic tuberculosis

Traumatic virological/infective/parasitic diseases
Insect Bite

Pain, Swelling, Redness, Stiffness (in joint)
Traumatic cerebral vascular condition; stroke
Traumatic hearing loss

Traumatic heart condition

Traumatic mental disorder; stress; nervous condition
Headaches

Death sudden/Violent

General Symptoms

Traumatic injury - unclass. (except disease, illness)

Gastrointestinal

Diarrhea

Hiatal, umbilical or ventral hernia
Hernia, Other

Abdominal Pain

Ulcer

Gastrointestinal, not otherwise classified
Gastrointestinal Conditions



(S) Skin Disease or Condition

SB Biological (including poison ivy, poison oak)

SC Chemical

SL Skin lesion (including blister, bunion, callus and corn)
S9 Dermatitis, not otherwise classified

(M) Musculoskeletal and Connective Tissue

MA Arthritis

MB Back or neck strain, sprain

MC Carpal Tunnel Syndrome

MD Degenerative Disc Disease; spondylosis; spondylitis
Ml Inflammatory Disease (including bursitis, tendinitis)
MK Chondromalacia

MP Pain/Swelling/Stiffness/Redness (in Joint)

MS Pain/Swelling/Stiffness/Redness (not in Joint)

M9 Musculoskeletal condition, not otherwise classified

(R) Respiratory Disease

RA Asbestosis

RB Bronchitis, asthma
RC Asthma

RE Emphysema

RP Pneumoconiosis (Black Lung)

RR Reaction to smoke, fumes, chemicals

RS Silicosis

R9 Respiratory disease, not otherwise classified

TR Respiratory Conditons
(V) \Virological, Infective and Parasitic Diseases

VA Acquired Immune Deficiency Syndrome (AIDS) and HIV
VB Brucellosis

VC Valley Fever (Coccidioidomycosis)

VD Anthrax

VF Rabies

VH Hepatitis

VL Lyme Disease

VM Malaria

VP Parasitic Diseases

VR Rocky Mountain Spotted Fever
VS Staphylococcus
VT Tuberculosis



V9 Virological/Infective/Parasitic, not otherwise classified

(C) Cardiovascular/Circulatory

CA Angina

CB Blood Disorder

CH Hypertension

CM Myocardial Infarction (Heart Attack)

CP Phlebitis; varicose veins
CSs Stroke; cerebral vascular condition
C9 Cardiovascular/circulatory, not otherwise classified

(O) Occupational disease, hon-complex

OF Food poisoning

oG Tooth and gum-related problems
oL Inguinal Hernia

OoP Pregnancy (Peace Corps only)

(D) Other Disability, Occupational

DA Headaches
DB Seizures/Convulsions

DC Coma

DF General Symptoms: Syncope, Dizziness, Vertigo, Fatigue
DH Hearing loss

DI Vision/sight loss

DM Mental disorder; emotional condition; nervous condition
DN Nerve injury, incl. paralysis, after exposure to toxins
DR Radiation

DT Tumors and other cancer-related conditions
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2-0801-1 Purpose and Scope

1. Purpose and Scope. This subchapter presents policies and procedures for
determining if a report of injury or claim for benefits under the Federal Employees'
Compensation Act (FECA) is timely filed under the provisions of the Act. (Consult the FECA
PM Index under "Time" for reference to Program Memorandums on several complex time
issues.)

2-0801-2 "Time" is the First Requirement Considered

2. "Time" is the First Requirement Considered. All cases must first satisfy the statutory
time requirements of the FECA. The Claims Examiner (CE) must therefore determine
whether timely notice of injury and claim for compensation have been given and filed in all
primary cases. To determine whether there has been compliance with the time
requirements in any case, it must be decided what requirements govern that case.

2-0801-3 Statutory Filing Requirements

3. Statutory Filing Requirements. This paragraph discusses the provisions of the FECA
which apply to timeliness of filing. The date of injury governs which time limitation
provisions apply in a case. The date of injury is the date that a traumatic injury occurs, the
date of death, or the date of last injurious exposure in the case of occupational disease.

a. Injuries and Deaths on or After September 7, 1974.

(D) Written notice of injury or death must be filed within 30 days after the
occurrence of the injury or death,
under 5 U.S.C. 8119.

The Office of Workers' Compensation Programs (OWCP) should accept as a



notice of injury or death any written document received by the employing
agency or by the OWCP which is signed by the claimant or someone acting on
the claimant's behalf and which contains the name of the employee, the date
and location of the injury or death, and the cause and nature of the injury, or
the employment factors believed to be the cause.

(2) An original claim for compensation for disability or death must be filed
within three years after the occurrence of the injury or death under 5 U.S.C.
8122. If claim is not filed within three years, compensation may still be
allowed if:

@ Written notice of injury or death was given within 30 days as
specified in 5 U.S.C. 8119; or

(b) The immediate superior had actual knowledge (including verbal
notification) of the injury or death within 30 days after occurrence.
The knowledge or notification must be such as to put the immediate
superior reasonably on notice of an on-the-job injury or death.

3) Knowledge by the immediate superior, another official at the
employing agency, or any agency physician or dispensary that an employee
has sustained an injury, alleges that an injury has been sustained, or alleges
that some factor of the employment has resulted in a physical condition
constitutes actual knowledge. Such knowledge does not have to be firsthand
or acquired as an eyewitness to the accident.

(@ For confirmation in doubtful cases a statement should be
requested from the person named as having actual knowledge,
showing what specific knowledge the person has of the injury or
disease, how and from whom this knowledge was acquired, and when
it was acquired. Where treatment was received from the physician or
dispensary of the employing agency, a copy of the medical record
should be requested.

(b) Such knowledge or notification must be such as to put the
employing agency reasonably on notice of an on-the-job injury or
death. It is not sufficient that the immediate superior, official or
dispensary worker at the agency was aware that the employee
complained of back pain, suffered a myocardial infarction, etc. To
constitute actual knowledge, it must be found that the immediate
superior, other official, or dispensary worker was aware that the
employee related the back pain, MI, etc. to an injury sustained while
in the performance of duty or to some factor of the employment.

() If an agency, in connection with a recognized environmental
hazard, has an employee testing program and a test shows the
employee to have positive findings this should be accepted as
constituting actual knowledge. For example, an agency where



employees may be exposed to hazardous noise levels may give annual
hearing tests for exposed employees. A hearing loss identified on such
a test would constitute actual knowledge on the part of the agency of
a possible work injury.

“4) OWCP may excuse the failure to comply with the three-year time
requirement under 5 U.S.C. 8122 on the ground that notice of injury or death
could not be given because of exceptional circumstances. One "exceptional
circumstance" recognized is a case of a claimant who could not file a claim
because that person was a prisoner of war during the entire three-year
period.

Injuries and Deaths Occurring Between December 7, 1940 and September 6,

(¢D) Written notice of injury should be given within 48 hours under 5 U.S.C.
8119. This requirement is automatically waived if the employee filed notice
within one year after the injury or if the immediate superior had actual
knowledge of the injury within 48 hours after occurrence.

(2) An original claim for compensation for disability or death must be filed
within one year after the injury or death under 5 U.S.C. 8122.

3) Waiver of the requirements for giving notice and filing a claim within
one year could be granted under 5 U.S.C. 8122 if a claim was filed within five
years after the injury or death, and

(a) The failure to comply was due to circumstances beyond the
control of the individual claiming benefits; or

(b) The individual claiming benefits could show sufficient cause or
reason in explanation of the failure to file within one year, and
material prejudice to the interest of the United States did not result
from such failure. Material prejudice to the interest of the United
States may result in rare situations because the OWCP is unable to
investigate the facts because of the passage of time, the employing
agency has been deactivated, there are no available records, and the
claimant is unable to supply evidence to corroborate allegations made.
In these cases, the burden is on OWCP to show that material prejudice
has resulted.

The second reason for waiver can often be applied. Some examples include

lack of knowledge of causal relationship between injury and disability (James
T. Nunn, 1 ECAB 165) and immediate disability for work did not follow injury
(Theodore E. Holmbug, 2 ECAB 195).

4) Medical treatment for the results of an injury can be provided if timely
written notice of injury was filed in accordance with 5 U.S.C. 8119, or if the
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immediate superior had actual knowledge of the injury within 48 hours. This
is so even if a claim for compensation was not timely filed so as to permit an
award for monetary compensation. For a full discussion of this situation, see
Edward T. Lowery (8 ECAB 745).

Injuries and Deaths Prior to December 7, 1940. The FECA required that

written notice of injury and claim for compensation for disability or death be given or
filed within one year after the injury or death. There is no waiver provision with
respect to such cases or any provision for delayed filing for latent disease or any
other such circumstances.

2-0801-4 Determining Date Claim is Filed
4. Determining Date Claim is Filed. This paragraph addresses how the date of filing is

determined. This date is the date of receipt of a claim by the OWCP or by the employing
agency, rather than the date the claim was completed.

a.

Forms CA-1, CA-2, CA-5, CA-5b and CA-7 constitute claims for the purpose of

considering the time requirements. The CE must determine whether the claim was
received by OWCP or the employing agency within the time specified in paragraph 3.
In most cases, this may be established by:

b.

(¢D) The entries on Form CA-1 or CA-2;

(2) The date of receipt noted by the employing agency or OWCP;

(€)) The date the employing agency transmitted it to OWCP;

“4) The date the official superior completed the claim form; or

) A statement from the official superior confirming the date the claim
was received by the employing agency.

If a prescribed claim form has not been timely filed, the CE should consider

any written documents from the person claiming benefits, or someone acting on this
person's behalf, from which the substance of a claim can be reasonably deduced.

Q) If the injured employee is still working, the official superior should be
asked to examine the official personnel file or other records, and provide
OWCP with any communication from or on behalf of the claimant which may
contain words of claim.

2) Where the injured employee is not still employed by the Federal
Government, and if there is any indication of earlier communication about a
claim, the CE should request the official personnel file from the Federal
Records Center. If any document in this file contains words of claim the CE
should place a copy in the OWCP file along with memorandum identifying the
document and its source.




(3) Decisions concerning the use of a document other than a prescribed
form as a claim, should be made at an adjudicative level above that of the
CE.




4) If a claim is not received by OWCP or the employing agency within the
statutory time frame after the date of injury, the CE must determine when
time begins to run. Time begins to run as stated in the following paragraphs
depending upon the type of injury or the status and location of the person
claiming benefits.

2-0801-5 Traumatic Injury Claims

5. Traumatic Injury Claims. This paragraph discusses how determinations of timeliness
are made in traumatic injury cases. Time begins to run from the date of injury where the
injury can be identified as to time, place, and circumstances of occurrence. The CE must be
reasonably certain that the date of injury has been correctly stated. This question should
receive particularly careful consideration if the reporting has been delayed to the extent that
the injury may not have been reported within the appropriate time frame. Additional
evidence should be obtained when the CE questions whether the date has been properly
reported. Sources used to verify the date of injury include:

a. Statements from the claimant, official superior, or witnesses explaining why
they believe the date of injury has been correctly stated. A statement from the
official superior may address the leave and attendance records showing whether the
employee (and the witnesses where so indicated) was in fact present for duty on the
alleged date of the accident or during the period claimed;

b. Copies of the medical records covering the medical examinations immediately
following the injury with particular emphasis on the date of the accident shown in the
history; and

C. Copies of any documents prepared immediately following or soon after the
accident relating to the injury.

2-0801-6 Occupational Disease and Latent Injury Claims

6. Occupational Disease and Latent Injury Claims. This paragraph discusses how
determinations of timeliness are made in occupational disease cases. In these cases, time
begins to run when the injured employee becomes aware, or reasonably should have been
aware, of a possible relationship between the disease or condition and the employment.
Where the exposure to possible injurious employment-related conditions continues after this
knowledge, the time for filing begins to run on the date of the employee's last exposure to
the implicated conditions.

a. Form CA-2 requests the date the claimant first realized the presence of an
occupational disease and related it to the employment, and how the employee came
to this realization. Form CA-2 also requires the official superior to comment upon
the claimant's statements. Where necessary, the CE should obtain additional
information to clarify this issue.

b. If the claimant did not file within the statutory time limitations after exposure
to the employment factors ceased, the medical reports should be examined to
determine whether the claimant was aware, or reasonably should have been aware,
of the illness and its possible relationship to employment. For example, the history




obtained at the time of the first and subsequent examinations, the date when a
definite diagnosis was made, or the advice given by the doctor to the claimant, may
assist the CE in determining the issue of possible awareness.

C. If the employing agency gave regular physical examinations which might
have detected signs of illness (for example, regular X-rays or hearing tests), the
agency should be asked whether the results of such tests were positive for illness
and whether the employee was notified of the results. [If the claimant was still
exposed to employment hazard on or after September 7, 1974 and the agency's
testing program disclosed the presence of an iliness or impairment, this would
constitute actual knowledge on the part of the agency, and timeliness would be
satisfied even if the employee was not informed (see paragraph 3 a (2)(b) above.]

2-0801-7 Death Claims
7. Death Claims. This paragraph discusses how determinations of timeliness are made

in death cases.

a. The statutory time requirements for filing such claims begin to run from the
date of death, which normally will be determined by the official death certificate.

(1 In cases of death due to disease, time does not begin to run until the
beneficiary is aware of, or by the exercise of reasonable diligence should have
been aware of, the causal relationship of the death to the factors of
employment [see 20 C.F.R. 10.105(c)]. Development of the question of
when time begins to run in this situation should follow that outlined in
subparagraph 6 above.

2 In cases of deaths on and after September 7, 1974, the timely filing of
a disability claim will satisfy the time requirements for a death claim based on
the same injury.

b. For individuals who are missing under circumstances not affording immediate
proof of death or those coming within the scope of the Missing Persons Act (Pub. Law
77-490), the OWCP must make its own independent finding on date of death, since
the findings and date of presumptive death made under the Missing Persons Act are
not binding upon OWCP. To make this finding, the following should appear in the
record:




(@D Disappearance During a Period of Hostilities. The employing agency
should advise the date of disappearance; whether the employee disappeared
while actively participating in combat or under comparable conditions;
whether the employee is accounted for as a prisoner of war or as a parolee or
internee; whether there has been any official or other information concerning
the employee's existence after the disappearance; and whether after
termination of hostilities or declaration of peace, any information has been
received which would rebut the inference of death arising from the facts. The
claimant should advise whether the family has received any information as to
the employee's whereabouts subsequent to the disappearance or after the
restoration of normal conditions.

(2) All Other Disappearances. The employing agency should advise the
date when the employee was last seen; a full description of the particular
circumstances leading up to and resulting in the disappearance; and whether
there has been any official or other information concerning the employee after
the disappearance. The claimant should advise whether the family has
received any information as to the employee's whereabouts subsequent to
the disappearance.

C. A finding of death shall be made, and the date of death determined, as soon
as practicable after the claim is filed, when the situation leaves little or no doubt that
death occurred at the time of disappearance. Where the facts lead to a reasonable
presumption that the employee may have escaped death, the determination should
be deferred until enough time has elapsed to overcome the presumption of survival.
In cases coming within the scope of the Missing Persons Act, the determination will
not be made while the employee is being carried in a missing status.

2-0801-8 Special Circumstances
8. Special Circumstances. The purpose of this paragraph is to address determinations
of timeliness in unusual situations.

a. For a Minor. The time limitations do not begin to run until this person
reaches the age of 21 or has had a legal representative appointed.

b. For an Incompetent Individual. The time limitations do not begin to run while
this person is incompetent and has no duly appointed legal representative. A
determination of incompetence must be based on probative medical evidence and
must be consistent with other actions by the claimant during the period in question
(Paul S. Devlin, 39 ECAB 715).

C. For an injury or death occurring outside the United States between December
7, 1941 and August 10, 1946. The time for giving notice and filing claim began to
run on October 14, 1949.




d. Posthumous Claim. Such a claim may be made by the estate or a survivor of
a deceased employee for medical benefits only. A posthumous disability claim
cannot be accepted. If OWCP receives a claim within the statutory requirement
outlined in paragraph 3 (three years on and after September 7, 1974 and one year
prior to September 7, 1974), the claim is timely filed and no further development of
this issue is necessary.

2-0801-9 Further Development

9. Further Development. Where timely written notice of injury was given or the
immediate superior had timely actual knowledge of the injury, it should be accepted that
the time requirements are met for further consideration of eligibility for compensation or
medical benefits as appropriate. Findings must then be made on the issues of civil
employee, fact of injury, performance of duty and causal relationship.
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2-0802-1 Purpose and Scope

1. Purpose and Scope. When it is determined that the notice of injury or claim for
compensation was timely given or filed, the Claims Examiner (CE) must consider whether
the injured or deceased individual was a civil employee of the United States within the
meaning of 5 U.S.C. 8101(1). This chapter contains policies and procedures for making this
determination.

2-0802-2 "Civil Employee" is Second Requirement Considered

2. Additional References. Further information may be obtained from the following
sources:
a. FECA Program Memoranda (ProM), which discuss nhumerous groups of

employees and provide rationale for many decisions.

b. PM Chapter 2-1700, which addresses Peace Corps and VISTA Volunteers,
Neighborhood Youth Corps and Job Corps enrollees, law enforcement officers not
employed by the United States, and members of the D.C. Metropolitan Police
Reserve Corps.

C. PM Part 4, which discusses non-Federal law enforcement officers, claimants
under the War Hazards Compensation Act and the War Claims Act, Civil Air Patrol

volunteers, Reserve Officers' Training Corps (ROTC) Cadets, various Federal relief

workers, foreign nationals, and Panama Canal Commission employees.

d. The FECA PM Index, which lists many groups of workers under the heading of
"Employee." Also consult the Index to the decisions of the Employees'
Compensation Appeals Board (ECAB).

2-0802-3 Proof that the Employer is an Instrumentality of the U.S.

3. Proof that the Employer is an Instrumentality of the U.S. The CE must first
determine whether the reporting agency is a "branch of the Government of the United
States" as that term is used in 5 U.S.C. 8101(1) of the FECA. Completion by the official
superior of the report of injury is prima facie proof of the status of the reporting office. The
CE should examine the claim forms to identify the particular agency reporting the injury.

The CE may decide this question affirmatively when the evidence clearly shows the
reporting agency is a component of the legislative, judicial, or executive branch of the
Government of the United States. For this purpose, the executive branch includes the
Executive Office of the President, the executive departments, the independent agencies and
instrumentalities of the United States. The CE should refer to the United States
Government Organization Manual if the reporting agency is unfamiliar. The CE should
consult with a Senior CE or supervisor if not satisfied that the requirements have been met.

If further information is needed, the reporting office should be asked to clarify its status as
a branch or instrumentality of the United States by citing the statutory authority for its
existence and providing a copy of the pertinent statute. The agency should also be asked to
state the source of its operating funds. The issue should then be referred, with the



supporting documents, to the Director for Federal Employees' Compensation. Or, the
agency may request a determination directly from the National Office.



2-0802-4 Proof that the Injured/Deceased Individual is an "Employee"

4. Proof that the Injured/Deceased Individual is an "Employee". The CE must next
decide whether the injured or deceased individual had status as an officer or employee of
the reporting office at the time of the injury. Here again, the supervisor's completion of a
report of injury or death is prima facie proof of the worker's status as an "employee."

The CE may decide this question affirmatively when the evidence clearly shows that the
service performed for the reporting office by the individual was of a kind usually performed
by an employee, as distinguished from an independent contractor, and that a contract of
employment was entered into prior to the injury.

Questions may arise concerning the status of volunteers or enrollees in social assistance
programs. The employing agency should be asked to cite the statutory basis for accepting
the services of volunteers or enrollees and to provide a copy of this legislation. The issue
should then be referred, with the supporting documents, to the Director for Federal
Employees' Compensation. Or, the agency may request a determination directly from the
National Office.

2-0802-5 Question of Applicant vs. Employee

5. Question of Applicant vs. Employee. This question must be considered where it is
unclear that a contract of hire was established before the injury or if the claimant worked at
the agency prior to the injury.

a. The most usual situations involve cases where:

(&) The claimant is a casual employee;

2) The injury occurs about the time the employment contract began or
was about to begin; or

3) The injury occurs in connection with a pre-employment examination,
vaccination or immunization, or an event of a similar nature where the
individual may not have as yet acquired the status of an "employee."

b. Where the claimant's status is unclear, the CE should obtain the information
noted below. Any material discrepancy in the statements must be clarified by
requesting supplemental statements from principals, or by obtaining similar evidence
from other sources. The CE should ask the worker and reporting agency:




(@D The precise time when the worker accepted an offer of employment
from the reporting agency;

2 Whether such agreement was verbal or written (a copy should be
requested if there was a written agreement; otherwise, particulars of the
agreement should be furnished);

(€)) Whether the worker was required to take an oath of office and, if so,
whether the oath was taken prior to the injury;

4) What work, if any, the worker had performed for the reporting office
prior to the injury; and

5) The precise time when the worker began rendering this service and
when pay began accruing.

2-0802-6 Question of Independent Contractor vs. Employee

6.

Question of Independent Contractor vs. Employee.

a. Contract Employees. Not every person rendering service for the Federal
government is necessarily an "employee."

Many such individuals are independent contractors or employees of independent
contractors and have no status under the FECA. For this reason the CE must be
particularly careful to determine whether the worker is an independent contractor or
an "employee."” Where this issue becomes a factor, the CE should request
statements from the worker and the reporting agency, to show:

(1 Whether the worker performs services or offers services to the public
generally as a contractor or is permitted to do so by the reporting agency
and, if so, a full explanation;

(2) Whether the worker is required to furnish any tools or equipment and,
if so, a full explanation;

A) The period of time the work relationship is to exist;

4) Whether the reporting agency has the right to discharge the worker at
any time and, if so, when and under what circumstances;

(5) Whether the reporting agency has any right to control or direct how
the work is to be performed and, if so, a full explanation;

(6) The manner in which payment for the worker's services is determined;
and

(7) Whether the activity in which the worker was engaged was a regular
and continuing activity of the reporting agency and, if not, a full explanation.




b. Proof of Status. Any material discrepancy in these statements must be
clarified by requesting supplemental statements from the principals, or by obtaining
similar evidence from other sources. A copy of the contract or agreement should be
obtained if there was a written instrument to support the agreed-upon work
relationship. Proofs of employee status are similar to those for regular employees of
the United States.

2-0802-7 Postal Service Mail Messengers

7. Postal Service Mail Messengers. Determinations of whether mail messengers who
perform service for the U.S. Postal Service are considered civil employees are made on a
case-by-case basis. These cases should be referred to a Senior CE.

Before referral, the CE should ask the reporting agency for copies of any written agreement
or work contract executed by the mail messenger or the Postal Service when the injured
individual began working or at any later date, and of any oath executed by the worker.
Absent a written contract, the postmaster and the mail messenger should be asked to
submit statements showing in full detail the terms of the oral agreement and the precise
manner in which it was reached.

The reporting agency should also be asked to submit a statement showing:

a. The manner in which the worker qualified and was selected to act as mail
messenger;

b. The distance the mail was carried;

C. The kind of equipment used and by whom it was furnished;

d. Whether the mail messenger was required to personally perform the service

or whether assistants or substitutes were permitted and, if so, under what conditions
and circumstances;

e. Whether the mail messenger had any other employment or performed or
offered like or similar services to the public as an independent business service and,
if so, this should be explained fully;

f. The manner and circumstances under which the relationship could be
terminated;

g. The manner in which the pay was determined;

h. Who determined how, when, and in what manner the mail would be carried;
and

i. What right, if any, the postmaster had to direct or supervise the work
performed by the mail messenger and to what extent the postmaster exercised this
right.







2-0802-8 Contract Job Cleaners Used by the Postal Service

8. Contract Job Cleaners Used by the Postal Service. In lieu of using employees with
civil service appointments, the U.S. Postal Service frequently contracts for the services of
individuals to perform janitorial work. The contracts consist of signed agreements, which
may result from negotiation or invitation-bid. Determinations of whether contract job
cleaners are civil employees under the FECA are made on a case-by-case basis and will
depend on the particular facts of each case.

Cases of contract job cleaners are to be referred to a Senior CE for adjudication. The Senior
CE should request:

a. A copy of the Postal Service agreement form under which the worker was
serving when injured;

b. A statement from the postmaster showing the extent to which there was a
right to control the manner of the worker's performance and the amount and extent
of the control exercised over the worker; and

C. A statement from the contract job cleaner showing whether the injured
person worked for any employer other than the Postal Service during the year before
the injury and, if so, the employers' names and addresses and the inclusive dates
worked, the kinds of work performed, the rates of pay, and the total amounts earned
from each employer.

2-0802-9 Workers Serving Without Compensation

9. Workers Serving Without Compensation. Except for cases of certain volunteers with
the Department of Veterans Affairs (see paragraphs 10-12 below) and certain volunteers
with the U.S. Department of Agriculture, Forest Service (see paragraph 13 below),
determinations of civil employee status for volunteers must be made by a Senior CE or
higher adjudicative authority.

a. Statutory Authority. In any case where status as a civil employee is claimed
by reason of 5 U.S.C. 8101(1)(B), the CE must obtain a statement from the
reporting agency citing the statutory authority by which the services of the injured or
deceased individual were used. (See paragraph 4 concerning referral of such issues
to the National office.)

b. Kind of Service Rendered. The CE must also ensure that the evidence shows
whether the injured or deceased individual was "rendering a personal service of a
kind similar to those of civilian officers or employees of the United States."

If such evidence is not received with the initial submission, the CE should ask the
reporting agency to submit a statement which fully describes the services rendered
by the injured or deceased individual and shows whether the agency has persons on
its payroll who render similar services and, if so, the job titles for those positions.




2-0802-10 Volunteer Workers with the Department of Veterans Affairs

10. Volunteer Workers with the Department of Veterans Affairs. OWCP has determined
that the Department of Veterans Affairs (DVA) has statutory authority to use the services of
persons who serve without compensation in its Volunteer Service Program. Therefore, the
CE need not ask the DVA to cite its statutory authority for using the services of these
individuals.

However, the CE must be certain that the injured or deceased individual was "rendering a
personal service of a kind similar to those of civilian officers or employees of the United
States" as required by 5 U.S.C. 8101(1)(B). (See instructions in preceding paragraph.)

The CE may affirmatively determine the status of these individuals when the service
performed by the injured or deceased individual is clearly like the services in
well-established positions in the Federal service, e.g., nurse's aide, recreation supervisor,
etc. Otherwise, the question should be submitted for determination by a Senior CE or
higher adjudicative authority.

2-0802-11 Attendants Authorized to Travel with DVA Patients

11. Attendants Authorized to Travel with DVA Patients. OWCP has ruled that a person
has status as an "employee" while traveling under an authorization from the DVA as an
attendant for one of its beneficiaries. The authority for the DVA to use the services of these
individuals appears in Pub. Law 76-432 (38 U.S.C. 76), as amended. In any case of this
nature, the CE should ask the DVA to submit:

a. A copy of the authorization issued to the attendant by the Department of
Veterans Affairs; and

b. A statement showing whether the services of the injured or deceased
individual were used pursuant to the provisions of Pub. Law 76-432 (38 U.S.C. 76),
as amended. The CE may affirmatively determine the status of these individuals
when the attendant was serving under a valid authorization and it is shown it was
issued pursuant to this legislation.

2-0802-12 Affiliate Student Nurses of the DVA

12. Affiliate Student Nurses of the DVA. OWCP has determined that an affiliate student
nurse of the DVA has status as an "employee" when appointed for training pursuant to
section 14A, Pub. Law 79-293. In any case of this nature the CE should ask the DVA for a
statement showing whether the services of the injured or deceased individual were used
pursuant to the provisions of this section. The CE may determine the status of these
individuals affirmatively when it is shown they were serving under the authority of this
legislation.




2-0802-13 Volunteer Workers with the Forest Service

13. Volunteer Workers with the Forest Service. A volunteer with the U.S. Department of
Agriculture, Forest Service, whose services are accepted or used under the authority of Pub.
Law 92-300 (Volunteers in the National Forests Act of 1972) has status as an employee by
virtue of section 3(c) of that Act.

Therefore, in cases of volunteers with the Forest Service, the CE should ask the employing
agency for a statement showing whether the services of the injured or deceased individual
were used pursuant to the provisions of that law. The CE may determine the status of the
individual affirmatively when it is shown that the services were accepted or used under the
authority of this legislation.

2-0802-14 Volunteer Weather Observers of the National Oceanic and Atmospheric
Administration

14. Volunteer Weather Observers of the National Oceanic and Atmospheric
Administration. The National Oceanic and Atmospheric Administration (NOAA) has many
small weather stations where, by agreement, individuals make observations on a voluntary
basis without pay. They are known as "volunteer weather observers." The operation of the
station may be by agreement with:

a. Individuals who make observations on their own time. These individuals have
status as employees while actually engaged in taking the observations or while
performing activities incidental to making the observations. The CE may determine
the status of these individuals affirmatively when the evidence clearly shows the
agreement to operate the station was with the individual.

b. A company or institution, where its employees take the observations as part
of their regular duties. These individuals do not have status as employees.

C. Individuals who are employees of a company or institution and who are
permitted to take observations on company time. The status of these individuals is
questionable and such cases should be referred to a Senior CE for final determination
after the facts have been developed fully.

The CE should ask the NOAA to submit a copy of the agreement made with the
individual, company, or institution for the operation of the weather station. If this
agreement is not sufficiently detailed or otherwise fails to clarify the status of the
injured or deceased individual, additional information should be requested of the
NOAA, the injured individual or claimant, or the company or institution which may
also be involved.

In many of cases involving individuals (subparagraphs 14a or 14c), the more difficult
issue is whether the injury occurred in the performance of duty, and particular
attention should be given to the guidance in FECA PM 2-804.




2-0802-15 Employees of the U.S. Property and Fiscal Officers (N. Guard)

15. Employees of the U.S. Property and Fiscal Officers (National Guard). All cases in
this category must contain a statement from the U.S. Property and Fiscal Officer (or from
some other responsible and knowledgeable official of the National Guard) certifying that the
injured or deceased individual was a civil employee of the U.S. paid from Federal funds, and
at the time of injury was performing duties in a civilian status. These agencies have been
instructed to submit this certification with the original reports on Form CA-1 or CA-2. It
should be requested from the reporting agency if it is missing.

a. This certificate is required because these civilian caretakers and technicians
serve in a dual capacity:

(1 As members of the State National Guard in a military capacity, and

(2) As employees of the U.S. Property and Fiscal Officer in a civilian
capacity. This certification is prima facie proof that at the time of the injury,
the injured or deceased individual had status as an employee.

b. The CE may accept this certificate and affirmatively determine the employee's
status on this basis, unless the particular facts and circumstances of the case or
other evidence creates doubt whether the certification is correct. The CE should
consult with the Senior CE or supervisor if it is felt that certification is not valid.

2-0802-16 Employees Transferred to International Organizations

16. Employees Transferred to International Organizations. A Federal employee who
transfers to an international organization retains the coverage, rights and benefits of the
FECA if, prior to the transfer, the employee was serving under a Federal appointment not
limited to one year or less, and the head of the Federal agency consented to the transfer
(see Pub. Law 85-795).

In any case of injury or death to a Federal employee after transfer to an international
organization, the CE should ask that the forms, reports, or certificates required of an official
superior be completed and signed by an appropriate official of the Federal agency which
originally employed the claimant.

Alternatively, forms, reports, claims, etc., will be acceptable when completed by an official
of the international organization if they are either countersigned by an official of the Federal
agency, or accompanied by a certificate from the Federal agency confirming the employee's
employment status and duty status at the time of the accident.

Additionally, an appropriate official of the Federal agency should be asked to submit a
statement showing the following:



(1 Whether, prior to the transfer to the international organization, the employee
was serving with the Federal agency under a Federal appointment not limited to one
year or less; and

(2) Whether the employee transferred to the international organization with the
consent of the head of the Federal agency as provided by Pub. Law 85-795. In this
situation the Federal agency should always be asked to act as the reporting office.

2-0802-17 Loaned Employees

17. Loaned Employees. Careful consideration must be given to the employment status
of Federal employees who are injured while performing service for a private employer. The
CE must determine whether the injured or deceased individual was merely loaned to the
private employer and retained status as a Federal employee, or whether a transfer of
employment occurred, thereby terminating the prior status as a Federal employee. The CE
should obtain a statement from the reporting agency which shows:

a. The citation of any statute which authorizes the injured or deceased individual
to perform service for a private employer;

b. The name of the person who had immediate control and direction of the work
activities of the injured or deceased individual at the time of the injury;

C. What right or general responsibility, if any, the reporting agency had at the
time of the injury to direct or control the work activities of the injured or deceased
individual;

d. From whom the injured or deceased individual received salary at the time of
the injury. If the private employer paid the salary, did the reporting agency
reimburse that employer from Federal funds appropriated for the payment of
personal services, and if so, how;

e. Whether after completion of the assignment the injured or deceased
individual was expected to resume the performance of service for the reporting
agency and, if so, when and under what circumstances;

f. What interest, if any, the reporting agency had in the work being performed
by the private employer; and

g. What benefit, if any, the reporting agency derived from the service performed
for the private employer by the injured or deceased individual.



2-0802-18 Cadets at State Maritime Academies

18. Cadets at State Maritime Academies. OWCP has determined that cadets at state
maritime academies in Maine, Massachusetts, New York, Texas and California are eligible to
receive the benefits of the FECA by reason of their status as enrolled members of the United
States Maritime Service. The reports and certificates which OWCP requires of an official
superior may be completed by an appropriate official of the state academy, who will in turn
forward them to the Director, Office of Maritime Labor and Training, U.S. Department of
Transportation, Maritime Administration, 400 Seventh Street, S.W., Washington, D.C.
20590.

The Washington office of the Maritime Administration will make the necessary inquiries and
otherwise determine the accuracy of the reports and then forward them to the proper OWCP
district office. The original submission of the basic compensation reports must include a
certification from the Supervisor for State Maritime Academies showing whether at the time
of the injury the individual was enrolled as a cadet in the U.S. Maritime Service.

2-0802-19 PHS Employees Detailed to a State or Local Agency

19. PHS Employees Detailed to a State or Local Agency. U.S. Public Health Service
employees who are assigned to state or local agencies either maintain their Federal status
in all respects, including entitlement to compensation, or are carried by PHS on leave
without pay status and are paid by the state. In either case, they are entitled by law to
benefits of the FECA.

In all cases of PHS employees injured while assigned to state or local agencies, inquiries
should be made to determine if they are receiving or have received benefits under a state
compensation law. If so, the Public Health Service Act of 1943 requires that an election
should be requested and must be made within one year. If the claimant elects FECA
coverage, the state should be reimbursed from any compensation due, and the balance
should be paid to the claimant.

2-0802-20 Grand and Petit Jurors

20. Grand and Petit Jurors. Pub. Law 97-463, effective January 12, 1983, provides that
persons serving as grand or petit Federal jurors are entitled to benefits under the Act, for
injuries occurring on or after that date.

a. Coverage of jurors is limited to injury in, or arising from, situations where the
juror is:

(1 In attendance at court pursuant to a summons.

(2) In deliberation.

3) At a location, such as the scene of a crime, for the purpose of taking a
view.

4) Sequestered by order of a judge.
A juror is not covered while traveling to and from home.



b. The pay rate for compensation purposes for grand or petit Federal jurors will
be that of a GS-2, step 1, unless the juror is a Federal employee. In that case the
pay rate is based on the juror's actual Federal employment and is determined in
accordance with 5 U.S.C. 8114. Entitlement to compensation for disability does not
begin until the day after termination of service as a juror.

C. The continuation of pay provisions of 5 U.S.C. 8118 would only apply if the
juror is a Federal employee who would be entitled to COP by virtue of the definition
given at 5 U.S.C. 8101(1)F.

d. Jurors who are not otherwise Federal employees are entitled to all rights and
benefits under the FECA, aside from COP.

e. The clerk of the court, or a designee, will serve as the official superior in
these cases.

2-0802-21 Alaska Railroad Employees

21. Alaska Railroad Employees. The Federal Railroad Administration and the State of
Alaska have transferred the Alaska Railroad to State control. As part of the transfer
agreement, it was determined that all compensation cases involving injuries or occupational
diseases occurring on or after January 6, 1985 were the responsibility of the State of Alaska
through the Alaska Railroad Corporation. On that date, employees of the Alaska Railroad
ceased to be employees of the Federal government for purposes of the Act.

a. Injuries sustained before January 6, 1985 are covered under the FECA, and
the Federal Railroad Administration of the Department of Transportation is the
responsible Federal agency. Inquiries about cases arising because of injury or
exposure which occurred on or after January 6, 1985 should be referred to:

Mr. Marvin Yetter
Comptroller

Alaska Railroad Corporation
Pouch 7-2111

Anchorage, Alaska 99510

b. In an occupational disease case where exposure to employment factors
claimed as injurious occurs on or after January 6, 1985, the CE should return the
claim to the claimant and advise that the FECA does not apply. The claimant should
be instructed to contact the Alaska Railroad Corporation at the address noted above.
Where exposure ended prior to January 6, 1985, the FECA continues to apply, and
such cases will be handled in the usual manner.

C. If it is not clear when exposure ceased, or whether a "recurrence" is a "new
injury,” it may be necessary to create a case and develop the issue. In any event,
any request from a claimants for a formal decision on the coverage of the FECA
should be honored.




2-0802-22 Participants in Community Work Experience Programs (CWEP)

22. Participants in Community Work Experience Programs (CWEP). On July 18, 1984,
the Congress passed Pub. Law 98-369, which determined that participants in community
work experience programs at Federal agencies are not to be considered Federal employees.
Further, it held that:

The State agency shall provide appropriate workers' compensation and tort claims
protection to each participant performing work for a Federal office or agency...on the
same basis as such compensation and protection are provided to other
participants...in the State.

While CWEP participants hosted by Federal agencies would qualify as Federal
employees for the purpose of the FECA, as long as a Federal supervisor controlled
the work activities, the intent of Congress in passing the above-cited legislation is
clear. Therefore, it has been determined that for the purpose of the FECA, a
participant working at a Federal installation under the supervision of a Federal
employee prior to July 18, 1984 is entitled to coverage under the Act.

a. Where an injury is sustained before July 18, 1984, the CE should determine if
it occurred while the participant was hosted at a Federal facility and whether the
work activities were controlled by a Federal employee. If so, the participant is to be
considered covered under the FECA.

b. Where an injury is sustained on July 18, 1984 or later, the case should be
denied on the basis that the claimant is not considered an employee of the Federal
government for purposes of the FECA.

2-0802-23 The Job Training Partnership Act (JTPA)

23. The Job Training Partnership Act (JTPA). The JPTA superseded the Comprehensive
Employment and Training Act (CETA), and training programs covered under the JTPA have
superseded CETA training programs, which have been discontinued. (The JTPA continues to
fund the Job Corps, whose enrollees are covered under 5 U.S.C. 8143.)

Some Federal agencies host participants in JTPA training programs (participants are
sponsored by State agencies, local organizations which have contracted to operate
programs, etc.) Similar to CETA enrollees, program participants hosted at a Federal
installation who are under the technical direction and supervision of a Federal employee are
employees for compensation purposes under 5 U.S.C.8101(1).

a. Where a participant in a JTPA training program is hosted at a Federal
installation, the participant will be considered to be an employee for the purposes of
the FECA, where the work performed is under the technical direction and supervision
of a Federal employee.

b. The hosted participants who meet the criteria in subparagraph 23a above are
considered to be civil employees under the provisions of 5 U.S.C. 8101(1)(B) and are
not entitled to continuation of pay (COP) under 5 U.S.C. 8118. They are not direct
employees of the Government.







2-0802-24 U.S. Park Police and Secret Service Employees

24. U.S. Park Police and Secret Service Employees. The Federal Employees’' Retirement
System Act of 1986 removed U.S. Park Police officers and Secret Service officers hired after
December 31, 1983 from entitlement to certain medical and disability benefits granted in
Title 4 of the District of Columbia Code. These individuals are now covered under the FECA.

a. Park Police and Secret Service officers and agents hired after December 31,
1983 are covered by the FECA for injuries at work which occurred on or after
January 1, 1987. In occupational disease cases, injurious exposure on or after
January 1, 1987 would entitle the officer to FECA coverage for periods of disability
subsequent to that date.

b. For these officers, any recurrence of disability due to an injury or iliness
occurring prior to January 1, 1987 is covered under Title 4 of the District of Columbia
Code. If such a claim is filed with FECA, it should be denied, and the employing
agency should be notified of the recurrence of a prior injury.

However, an event at work on or after January 1, 1987, which aggravated a
previously established condition would bring the officer under FECA coverage for
subsequent disability, since a new injury would be involved. Medical records of
previous treatment may be requested from the claimant and the employing agency.

2-0802-25 Volunteer Workers with the National Park Service

25. Volunteer Workers with the National Park Service. Pub. Law 91-357 (Volunteers in
the Parks Act of 1969) authorizes the U.S. Department of the Interior, National Park Service
to use the services of volunteers in the national parks, and such individuals are considered
employees by virtue of section 3(c) of that Act. Therefore, in any case involving a volunteer
with the Park Service, the CE should ask the reporting agency to state whether the services
of the injured or deceased individual were accepted or used according to the provisions of
Pub. Law 91-357. If so, the individual may be considered a civil employee.

2-0802-26 Employees of Wholly-Owned Instrumentalities of the U.S.

26. Employees of Wholly-Owned Instrumentalities of the U.S. Section 8101(1)(A) of the
FECA provides coverage for employees of "an instrumentality wholly owned by the United
States"”. Such entities may include corporations established for the specific purpose of
supporting a government agency, as with research corporations funded to support projects
directed by the Department of Veterans Affairs, and which are authorized by Pub. Law
100-322. Workers in such organizations may be considered civil employees.




2-0802-27 Student Volunteers, International Trade Administration

27. Student Volunteers, International Trade Administration. These volunteers for the U.
S. Department of Commerce may be U.S. citizens or foreign nationals. Their services are
specifically authorized under 5 U.S.C. 3111, which states that they are considered Federal
employees under 5 U.S.C. 8101 et seq. They work under a Volunteer Service Agreement
(VSA) and are supervised by the Foreign Commercial Service Officer at the assigned
mission. According to the VSA, their duties include assignments such as conducting market
research, preparing reports, drafting replies to correspondence, and promoting and
recruiting exhibitors for trade events. These volunteers may be considered civil employees.

2-0802-28 National Guard Civilian Youth Opportunities Pilot Program

28. National Guard Civilian Youth Opportunities Pilot Program. Participants in this
program, which was established by the Defense Authorization Act of 1993 and which is also
known as the Youth Challenge Program, undergo military-based training which includes
supervised work experience in community service and conservation projects. The enrollees
may be considered civil employees for purposes of coverage under the FECA, since the
Defense Authorization Act specifically authorizes their services and states that they will be
considered Federal employees under 5 U.S.C. 8101 et seq.

The law defines performance of duty for these enrollees much as FECA PM Chapter
2-1700.6¢ describes it for Job Corps enrollees.

The guidance in that chapter should be used in making performance of duty determinations
for enrollees in the Youth Opportunities Pilot Program.

2-0802-29 NASA Exchange Employees

29. NASA Exchange Employees. Employees of exchanges operated by the National
Aeronautics and Space Administration (NASA) work in cafeterias and other facilities
designed for the welfare of NASA employees. These exchanges are similar to those
operated by the armed forces, whose employees are covered under the Longshore and
Harbor Workers' Compensation Act (LHWCA) rather than the FECA. Because the LHWCA
covers only employees of the armed forces, it has been determined that NASA exchange
employees are to be considered civil employees under the FECA.

2-0802-30 AmeriCorps Members

30. AmeriCorps Members. The Commission on National and Community Service
administers the American Conservation and Youth Corps, which makes grants to states or
other applicants (non-profit groups) to fund youth service corps. The participants are not
generally considered Federal employees, even though some may work directly for Federal
agencies. However, section 42 U.S.C. 12655n (b)(2) states in part that:




a participant or crew leader serving in a program that receives assistance under this

subtitle...shall be considered an employee of the United States...as defined in section
8101 of title 5, United States Code, and the provision of that subchapter shall apply,

except--

(A) the term "performance of duty”, as used in such subchapter, shall not
include an act of a participant or crew leader while absent from the assigned
post of duty of such participant or crew leader, except while participating in
an activity authorized by or under the direction and supervision of a program
agency (including an activity while on pass or during travel to or from such
post of duty); and

(B) compensation for disability shall not begin to accrue until the day
following the date that the employment of the injured participant or crew
leader is terminated.

The CE should inquire whether the crew leader or participant was serving with a Federal
agency, a non-profit agency which received a grant directly from the Commission on
National and Community Service, or with a state program. Only in the first two instances
may the AmeriCorps member be considered a Federal employee for purposes of coverage
under the FECA.

The pay rate for these workers is set at the GS-5, step 1 level. They are not entitled to
receive continuation of pay (COP).

2-0802-31 Department of Defense Volunteers

31. Department of Defense Volunteers. The National Defense Act of 1995 (Pub. Law
103-337) authorized a six-month pilot program expanding the Department of Defense's
authority to accept the services of volunteers at designated installations. The pilot will end
on August 31, 1995, but it is anticipated that the program will continue after that date.

a. Services. These volunteers will perform a variety of services in medical,
dental, nursing, and other health-care settings; museums and natural resources
programs; and family support programs, child development and youth activities,
libraries, educational and religious settings, housing referral, spouse employment
assistance, and morale, welfare and recreation programs.

b. Coverage. The law specifically provides coverage under the FECA for these
volunteers, except that those volunteers working for non-appropriated fund
instrumentalities are covered for workers compensation purposes by the Longshore
and Harbor Workers' Compensation Act.

C. Pay Rate. The law also specifies that the monthly pay rate for these
volunteers is to be determined by multiplying the average monthly number of hours
that the person provided the services by the minimum wage determined under the
Fair Labor Standards Act.



2-0802-32 Federal Emergency Management Agency (FEMA) Volunteers

32. Federal Emergency Management Agency (FEMA) Volunteers.

The Robert T. Stafford Disaster Relief and Emergency Act, P.L. 93-288, as amended, 42
U.S.C. 5121, et. seq., authorizes the FEMA to form Urban Search and Rescue (US&R)
Response system member squads from state and local police, firefighter and emergency
medical personnel. The squads train at FEMA's direction and according to FEMA's
requirements, so they are ready when activated in case of a disaster. FEMA transports
them to the disaster and directs their actions for the duration of the crisis. A FEMA
employee will complete the supervisor's part of the notice of injury, illness or death.

2-0802-33 Contract Observers on Vessels

33. Contract Observers on Vessels. Public Law 104-297, enacted on October 11, 1996,
provides that observers on vessels who are under contract to carry out responsibilities
under the Magnuson-Stevens Fishery Conservation and Management Act or the Marine
Mammal Protection Act of 1972 shall be considered Federal employees for the purpose of
compensation under the FECA.

Contract observers are employed in private industry to carry out the requirements of these
Acts, which are under the jurisdiction of the Department of Commerce. Since these
individuals are not Federal employees, the Department of Commerce will not be directly
involved in the claims process. All claims from contract observers and their survivors will be
forwarded to the National Operations Office (District 25) without jacketing.
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2-0803-1 Purpose and Scope

1. Purpose and Scope. This chapter contains guidelines for determining fact of injury.
After the elements of "time" and "civil employee" have been considered, the Claims
Examiner (CE) must decide whether the employee sustained a personal injury.

The term "injury" includes both traumatic incidents and occupational illnesses. This chapter
addresses traumatic injury, i.e., a condition attributable to a definite occurrence which can
be assigned to a time and place during one work day or shift. PM 2-806 addresses
occupational illness, i.e., a condition which arises over more than one work day or shift. For
a claim based on both traumatic injury and occupational illness, the CE should be guided by
the instructions applicable to both.

2-0803-2 Components of Fact of Injury
2. Components of Fact of Injury.

a. This element of the claim consists of two components, which must be
considered together:

(&N Whether the claimant actually experienced the accident, untoward
event, or employment factor which is alleged to have occurred. This is a
factual determination.

2) Whether a medical condition has been diagnosed in connection with
this event. To make this determination, medical evidence is required.

b. The need to consider both of these factors is described in the decision of the
Employees' Compensation Appeals Board in Elaine Pendleton, 40 ECAB 1143, 1147
(1989):




Establishing whether an injury, traumatic or occupational, was sustained in
the performance of duty as alleged, i.e. "fact of injury,” and establishing
whether there is a causal relationship between the injury and any disability
and/or specific condition for which compensation is claimed, i.e. "causal
relationship," are distinct elements of a compensation claim. While the issue
of "causal relationship™ cannot be established until "fact of injury" is
established, acceptance of fact of injury is not contingent upon an employee
proving a causal relationship between the injury and any disability and/or
specific condition for which compensation is claimed. An employee may
establish that an injury occurred in the performance of duty as alleged but fail
to establish that his or her disability and/or specific condition for which
compensation is claimed are causally related to the injury.

2-0803-3 Sources of Evidence
3. Sources of Evidence. To determine whether the injury occurred, the CE should
consider the following evidence:

a. A statement from the claimant, or someone acting on the claimant's behalf,
indicating the nature of the injury and showing when, where, and how it occurred.
Such a statement is mandatory.

b. A statement from the supervisor confirming that the alleged injury occurred.
A positive statement from the supervisor (or compensation specialist) is required,
except where the injury occurred under circumstances such that employing agency
personnel could not or probably would not have personal knowledge of its
occurrence.

C. Statements from one or more witnesses confirming or refuting the claimant's
allegations concerning the occurrence of the injury. The absence of statements from
witnesses does not defeat a compensation claim if the claimant's statements and
course of action are consistent with the surrounding facts and circumstances and
otherwise appear to be true. However, witness statements should be requested if
the occurrence of the incident is in doubt.

d. A medical report from the treating physician which provides a diagnosis linked
to the injury. The report does not need to address causal relationship between the
incident claimed and the medical condition diagnosed. The report also does not need
to address any disability which may have resulted from the injury. But a medical
condition, however minor or seemingly incongruous, must be stated. Findings of
pain or discomfort alone do not satisfy the medical aspect of the fact of injury
determination.




2-0803-4 Development of Factual Evidence

4.

Development of Factual Evidence.

a. The CE should study the evidence to assess whether it is consistent and
detailed enough to establish that the injury occurred at the time and place and in the
manner alleged by the claimant. If not, the CE should request clarification and/or
additional evidence from one or more of the parties noted in paragraph 3 above.

b. Witness statements should be requested through the supervisor if the CE
decides that they are needed. Where no witnesses are named on Form CA-1, the CE
should ask the supervisor to arrange for submission of statements from coworkers or
others who may have observed the injury. If no witness statements are submitted
in response to these inquiries, the CE may wish to ask the claimant and supervisor
why they cannot be furnished.

C. Problematic situations include those where one or more of the following
conditions pertain: the injury was not promptly reported, medical treatment was not
obtained right after the injury, the supervisor did not witness the injury, and/or no
witnesses to the injury have been identified. In such instances the CE should obtain,
as appropriate:

(¢D) A statement from the supervisor as to how the information submitted
about the injury was obtained, and when it was acquired.

(2) A statement from the claimant addressing one or more of the following
issues:

(a) Whether the claimant had a similar condition prior to the
alleged injury. If so, full details should be provided, accompanied by
medical reports describing the treatment rendered.

(b) Whether the claimant ever had a similar injury. If so, full
details should be provided, accompanied by medical reports describing
the treatment rendered.

(©) Whether the claimant knew of the requirement under the FECA
to provide prompt notice of injury and why the claimant did not do so.

(d) Why the claimant delayed seeking medical care.

Form CA-1011 or a narrative letter may be used to obtain this information.
However, medical reports in the possession of the employing agency should
be requested directly from the supervisor.



2-0803-5 Development of Medical Evidence

5. Development of Medical Evidence. A medical report must appear in file before fact of
injury can be affirmatively determined. If it does not appear, the CE should request it. As
noted in paragraph 3d above, the report must contain a diagnosis in connection with the
claimed incident.

a. If such a diagnosis is present, the CE may continue developing the claim with
respect to whether the injury occurred within performance of duty, and whether the
condition stated by the physician is causally related to the injury or illness claimed.
Causal relationship is a separate issue from fact of injury, even though medical
evidence is needed to establish both aspects of the claim. A case with a diagnosis
present should never be denied on the basis that fact of injury is not established.

b. If such a diagnosis is not present, the claim should be denied on the basis
that fact of injury is not established. It is not necessary to develop the claim further,
and causal relationship should not be stated as a basis for the denial.

C. An example of the distinction to be made is as follows: The claimant alleged
that he sustained a herniated disc while bending over to tie his shoe at work, and the
supervisor confirmed that the incident occurred as described. The medical report
from the attending physician contained a history of the injury and a diagnosis. This
evidence is sufficient to establish fact of injury.

If no diagnosis was present, the case could be denied without further development
on the basis that fact of injury had not been established.
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1. Purpose and Scope. This chapter contains guidelines for determining the question of
"performance of duty". Additional references may be obtained from the FECA Procedure
Manual Index. Also consult the Index to the decisions of the Employees' Compensation
Appeals Board (ECAB). After the questions of "time," "employee," and "fact of injury" have
been determined affirmatively, the Claims Examiner (CE) should decide whether the
employee was in the performance of duty when the injury occurred.

2-0804-2 Adjudication

2. Adjudication. The performance of duty question may be decided affirmatively by the
CE if there is no conflict in the evidence and if the facts establish that the employee was in a
duty status. Adverse determinations and determinations requiring evaluation of conflicting
evidence and/or involving borderline situations must be made at an adjudicative level above
that of the CE. If it appears that any of the statutory exclusions to compensation set forth
in 5 U.S.C. 8102(a)(1), (2) and (3) may be applicable, evidence to make a determination
must be obtained in accordance with paragraphs 13 and 14 of this chapter.

2-0804-3 Terminology & Sources of Evidence

3. Terminology and Sources of Evidence. Certain statutes administered by the Office,
relating mainly to military or quasi-military establishments, stipulate that injury or death
must have occurred in the "line of duty" for compensation to be paid. This phrase does not
appear in most workers' compensation statutes. The Office's policy is to follow, to the
extent possible, the principles and interpretations applied by the particular service which
employed the disabled or deceased individual. Such "line of duty" determinations, however,
are subject to review for conformance with the "performance of duty" concept.

The question of performance of duty is determined by the same evidence outlined in FECA

PM 2-800.6 and by the answers to questions on Forms CA-1, CA-2 and CA-6.

2-0804-4 Industrial Premises

4. Industrial Premises. An employee who has a fixed place of employment, and is
injured on the premises of the employer, has the protection of the FECA unless one of the
statutory exclusions applies or the employee was doing something unconnected with the
employment.

a. Injuries arising on the premises may be approved by the CE if it is shown the
injury occurred on the premises and:

(@9) The employee was performing assigned duties, or

2 The employee was engaged in an activity reasonably incident to the
employment such as:

€)) Personal acts for the employee's comfort, convenience and
relaxation,

(b) Eating meals and snacks on the premises and

(c) Taking authorized coffee breaks, or



b.

€)) The injury occurred while the employee was on the premises within a
reasonable time before or after the end of the normal work shift.

Was Employee on Premises When Injured? If the employee has a fixed place

of work, the CE must ascertain whether the employee was on the premises when the
injury occurred. The answers to the appropriate sections of Forms CA-1, CA-2 and
CA-6 contain information on this point. If clarification is needed, it should be
secured from the official superior in the form of a statement which describes the
boundaries of the premises and shows whether the employee was within those
boundaries when the injury occurred. Where indicated, the clarification should
include a diagram showing the boundaries of the industrial premises and the location
of the injury site in relation to the premises.

C.

What Was The Employee Doing When Injured?

(1 If the injury occurred on the premises, the CE must ascertain whether
or not the employee was acting within the scope of employment. The
appropriate portions of Form CA-1 and CA-6 request this information from the
official superior. An affirmative response by the official superior is sufficient
to establish that the employee was in the performance of duty unless there
are facts or other evidence which indicate the answer may be incorrect.

2 If the employee was not doing regular work, the record must show
exactly what the employee was doing when injured and the location of the
area where the injury occurred in relation to the regular workplace. In
disability cases both the official superior and the claimant should submit a
statement showing precisely what the employee was doing when injured. If
the initial reports and statements do not contain precise information in this
regard, the official superior should be asked to submit a supplemental
clarifying statement. When the official superior has no knowledge of the facts
and circumstances of the injury, statements should be obtained from
coworkers or other witnesses who may have such knowledge. A conference
should be held when conflicting statements are presented.

Before Starting Time and After Quitting Time.

(&) There is no need to inquire about an injury which occurs before
starting time or after quitting time unless the interval between the injury and
the work hours seems excessive. The official superior should be requested
to:

(@ Submit a statement explaining why the employee was on the
premises at the time of the injury, or

(b) Obtain statements from coworkers who may know why the
employee was on the premises at the time of the injury, if the official
superior does not have this information.






f.

(2) In disability cases an explanatory statement should also be obtained
from the injured employee.

Bunkhouse Rule.

(&) An employee has the protection of the FECA if injured during the
reasonable use of premises which he or she is required or expected to
occupy, and which are provided by the employer. In this category of cases,
the official superior should be requested to submit a statement showing:

€)) Whether the employee was required or expected to occupy the
quarters where the injury occurred and, if so, this should be explained
fully;

(b) Whether the employer provided the quarters for the employee
and, if so, this should be explained fully; and

(©) In what activity the employee was engaged at the time of the
injury.

(2) The statement from the official superior should be sufficient to make a
proper determination in most cases. Where needed, additional information
should be obtained from the official superior, injured employee, co-workers,
and witnesses.

Parking Facilities. The industrial premises include the parking facilities

owned, controlled, or managed by the employer. An employee is in the performance
of duty when injured while on such parking facilities unless engaged in an activity
sufficient for removal from the scope of employment. In such cases the official
superior should be requested to state whether the parking facilities are owned,
controlled, or managed by the employer, and whether the injury did in fact occur in
the parking area. The CE may approve the case when the official superior's
response is affirmative and consistent with the other evidence.

g.

Proximity Rule.

Q) An employee who has a fixed place of employment generally is not in
the performance of duty when the injury occurs off the employer's premises.
There are certain recognized exceptions to this general rule. One of these is
the so-called proximity rule. It concerns those cases where the industrial
premises are constructively extended to encompass a hazardous condition
proximate to the premises, such as a public highway or railroad crossing, and
considered to be a hazard of the employment as distinguished from a hazard
which is not peculiar to the employer's premises. In this type of case the
official superior should be requested to submit:




€)) A diagram showing the boundaries of the industrial premises
and the location of the injury site in relation to the premises; and

(b) A statement which

() Describes any particular hazard which may have caused
or contributed to the occurrence of the injury, and shows what
relationship, if any, such hazard had to the employment, and

(ii) Also shows what control, jurisdiction, or care, if any, the
employer assumed or had the right to assume over the place
where the injury occurred.

2 Determinations of this question must be made at an adjudicative level
above that of the CE.

h. Visit to Premises.

(1 An employee's presence on the premises does not of itself afford the
protection of the FECA. At the time of an injury, the employee must be on
the premises for a work-related purpose; otherwise, the employee is not
covered by the premises rule. Therefore, the CE must be alert for injuries
which occur when the employee is on the premises for a personal reason as
distinguished from a purpose incidental to the work. This usually concerns
visits to the premises on days when the employee is not scheduled to work.

(2) In these situations the CE should ask the official superior for a
statement which explains the reasons for the employee’s presence on the
premises at the time of the injury. In disability cases, the injured employee
should be requested to submit such a statement. Similar statements should
be obtained from co-workers or witnesses if the evidence is in conflict or
otherwise requires clarification.

2-0804-5 Off-Premises Injuries

5. Off-Premises Injuries. The protection of the FECA is not limited to injuries which
occur on the industrial premises. There are many workers who are required to perform
some or all of their duties away from the employer's premises. Here we are concerned with
coverage for injuries which occur to these off-premises workers.

a. There are four broad classes of off-premises workers:

(@) Messengers, letter carriers, and chauffeurs who, by the nature of their
work, perform service away from the employer's premises;

(2) Traveling auditors and inspectors, whose work requires them to be in a
travel status;




(3) Workers having a fixed place of employment who are sent on errands
or special missions by the employer; and

4) Workers who perform services at home for their employer.

b. In these cases, the CE must determine whether at the time of the injury the
employee:

Q) Was performing assigned duties,

(2) Was engaged in an activity which was a reasonable incident of the
assignment, or

3) Had deviated from the assignment and was engaged in a personal
activity which was not related to the work. The general principles for deciding
these cases differ because the protection of the premises rule does not exist
for off-premises injuries. Furthermore, there is a difference in the application
of these principles among the several kinds of off-premises injuries.

c. Workers Such as Messengers, Letter Carriers, and Chauffeurs.

(@D) By the nature of their work, employees in this category are on the
premises of the employer for only part of each working day and it follows that
many of their injuries are sustained away from the industrial premises. Of
course, claims for these employees when injured on the premises will be
examined and adjudicated in accordance with the principles for all
on-premises injuries. The off-premises injuries will require somewhat
different consideration.

2) For the off-premises injuries of these employees, it is neither
necessary nor practicable to develop the evidence in all cases as fully as is
required for the injuries sustained by other kinds of off-premises workers. No
additional evidence is needed if the CE can reasonably conclude from the
evidence on the notice of injury combined with other material in the file that
the employee was performing assigned duties when the injury occurred.

(3) If it appears gquestionable that the employee was in the course of
employment when injured, the official superior should be asked to submit:

(a) A statement with full explanation showing specifically whether
the employee was in the performance of duty when the injury
occurred, and whether at the time of injury the employee had deviated
from the proper route for personal reasons; and

(b) A diagram showing the location of the accident in relation to
the route of travel the employee was to follow to perform the assigned
duty.



4) In most cases, the evidence should be sufficient to adjudicate the
claim. If not, supplemental statements should be obtained from the official
superior, co-workers, or other possible witnesses, and in disability cases,
from the injured employee.

Workers in a Travel Status.

(&) For injuries sustained in a travel status the record must contain
evidence showing:

€)) When and where the employee last performed official duty;

(b) The distance between the place of injury and the place where
official duty was last performed;

(©) Between what points the employee was traveling when injured;
(d) The purpose of the trip;

(e) When and where the employee was next expected to perform
official duty;

) Whether the injury occurred on the direct or most usually
traveled route between the place of last official duty and the place
where the employee was expected to next perform official duty and, if
not, the nature and extent of the deviation should be given with a full
explanation of the reason for such deviation;

(9) Whether at the time of the injury the employee was riding in or
driving a Government-owned vehicle; and

(h) Whether the employee’'s travel expenses were reimbursable.

2) In injury cases, this information should be supplied by the injured
employee, with the official superior confirming or refuting the employee's
allegations (see Form CA-1014). In death cases, the information will be
supplied by the official superior (see Form CA-1014). In appropriate cases,
the CE should request:

@ A copy of the employee's travel authorization, and

(b) A map or diagram showing the location of the place where
official duty was last performed, the place where the employee was
next expected to perform official duty, the shortest or most usually
traveled route between these points, and the place where the accident
occurred.

Workers on an Errand or Special Mission. For workers having a fixed place of




employment, who are injured while on an errand or special mission, the CE will
obtain the same information as for workers in travel status.

f.

Workers Who Perform Service at Home.

€

Ordinarily, the protection of the FECA does not extend to the

employee's home, but there is an exception when the injury is sustained
while the employee is performing official duties. In situations of this sort, the
critical problem is to ascertain whether at the time of injury the employee was
in fact doing something for the employer. The official superior should be
requested to submit a statement showing:

(2)

(@ What directives were given to or what arrangements had been
made with the employee for performing work at home or outside usual
working hours;

(b) The particular work the employee was performing when
injured; and

(©) Whether the official superior is of the opinion the employee was
performing official duties at the time of the injury, with appropriate
explanation for such opinion.

In disability cases, the injured employee should be required to submit

a statement showing:

(3

(@ What directives were received from, or what arrangements had
been made with, the employer for performing work at home or outside
usual working hours;

(b) The particular work the employee was performing when
injured; and

(©) The reasons for the belief that the employee was in the
performance of duty at the time the injury occurred.

If the statements are not sufficiently detailed or are otherwise

insufficient to permit a proper determination, additional statements should be
obtained from others in a position to know the circumstances.



2-0804-6 To and From Work
6. To and From Work. Employees do not generally have the protection of the FECA
when injured while en route between work and home.

a. Exceptions. There are five well-established exceptions to this general rule.
These exceptions are:

(@D Where the employment requires the employee to travel;

(2) Where the employer contracts for and furnishes transportation to and
from work;

(3) Where the employee is subject to emergency duty, as in the case of
firefighters;

4) Where the employee uses the highway or public transportation to do
something incidental to employment with the knowledge and approval of the
employer; and

) Where the employee is required to travel during a curfew established
by local, municipal, county or state authorities because of civil disturbances or
for other reasons.

b. Where the Employment Requires the Employee to Travel. This situation will
not occur in the case of an employee having a fixed place of employment unless on
an errand or special mission. It usually involves an employee who performs all or
most of the work away from the industrial premises, such as a chauffeur, truck
driver, or messenger. In cases of this type the official superior should be requested
to submit a supplemental statement fully describing the employee's assigned duties
and showing how and in what manner the work required the employee to travel,
whether on the highway or by public transportation. In injury cases a similar
statement should be obtained from the injured employee.

C. Where the Employer Contracts for and Furnishes Transportation to and from
Work. Where this expectation is claimed, the official superior should be requested to
submit a supplemental statement showing, with appropriate explanation, whether
the employee's transportation was furnished or otherwise provided by contract by
contract by the employer. In injury cases a similar statement should be obtained
from the injured employee. Also see Program Memorandum 104 dated October 24,
1969.

The Safe, Accountable, Flexible, Efficient Transportation Equity Act of 2005 ( Public
Law 109-59) amends Title 31, Section 1344 of the U.S. Code to allow Federal
agencies in the National Capitol Region to pay for the costs of shuttle buses or other
means of transportation between the place of employment and mass transit facilities.
The bill statues that for "purpose of any determination under chapter 81 of title 5 ...
an individual shall not be considered to be ' in the performance of duty' or 'acting
within the scope of his or her employment’' by virtue of the fact that such individual



is receiving transportation services" under this legislation.

IF it is determined that a shuttle bus or other means of transportation to and from
mass transit is authorized under this statue, then the injury is not considered to
have occurred within the performance of duty. When requesting information from the
agency about the employer-provided conveyance, the agency should be asked
whether the service in question was provided pursuant to the above statutory
authority.

d.

e

Where the Employee is Subject to Emergency Duty.

(@D When it is alleged that the employee was subject to emergency duty,
the official superior should be requested to submit:

(@ A copy of the injured employee's official position description, or
other document showing that as the occasion arose, the duties did in
fact require the performance of emergency duty; and

(b) A specific statement showing that at the time of the injury the
employee was in fact traveling to or from work because of emergency
duty.

(2) In disability cases, a statement from the injured employee should be
requested showing whether at the time of the injury the employee was in fact
going to or from work because of emergency duty.

Where the Employee Uses the Highway or Public Transportation to Perform a

Service for the Employer.

(¢D) Where this exception is claimed, the official superior should be
requested to submit a statement showing:

(@ The precise duty the employee had performed or was expected
to perform for the employer during the trip in question; and

(b) Whether this was being done upon directions of the employer
and, if not, whether the employer had prior knowledge of and had
previously approved the employee's activity.

(2) In disability cases the injured employee should be requested to submit
a similar statement.

Travel During a Curfew.

(1 When it has been determined that the employee was required to travel
during a curfew established by local, municipal, county or state authorities
because of civil disturbances or for other reasons, the official superior should
be requested to submit:







€)) The reason the employee was requested to report for duty;

(b) Whether other employees were given administrative leave
because of the curfew; and

(©) Whether the injury resulted from a specific hazard caused by
the imposition of the curfew, such as an attack by rioting citizens.

(2) In disability cases the injured employee should be requested to submit
a similar statement.

€)) When all the facts are developed, the case should be referred to the
National Office.

2-0804-7 Diversions from Duty
7. Diversions from Duty.

a.

Emergencies.

(@D) Some injuries occur when the employee steps outside the sphere of
assigned duties to assist in an emergency, such as to extinguish a fire, assist
a person who is injured or in imminent danger, etc. In these cases, it is
particularly essential to determine the extent to which the employee diverted
from assigned duties to perform the emergency act, and whether the
employee was acting in the scope of employment just before the diversion. It
is the CE's responsibility to obtain a statement from the official superior,
showing:

(@ The precise location of the scene of the accident in relation to
the industrial premises, and the place where the employee regularly
performed assigned duties;

(b) Whether the employee was performing assigned duties
immediately preceding the emergency and, if not, this should be fully
explained;

(©) A full description of the particular emergency act performed by
the employee; and

(d) The extent of the employee's diversion from duty in terms of
time and distance.

(2) In disability cases a statement should be obtained from the injured
employee setting forth the same information required of the official superior.
Statements from co-workers or other witnesses to the injury should also be
obtained, when needed to clarify situations where the evidence submitted by
the official superior and the injured employee is unclear or in conflict. The
parties should set forth the same information required of the official superior




and should show how they acquired the information.

b. Personal Acts.

(1 Injuries sometimes occur while the employee is allegedly engaged in a
personal act for the employee's comfort, health, convenience, or relaxation.
In these cases, it is particularly essential to determine whether the act was
one which is regarded as a normal incident of the work experience, or was
one which is foreign or extraneous to the work experience, and the extent to
which the employee diverted from duty to perform the act. The evidence
appearing on Form CA-1 or CA-2 may, in many cases, contain sufficient
information to permit a proper determination. This will be particularly so
where the diversion is inconsequential or not excessive and the act is one
which is well established to be a normal incident of the work experience.
Where clarification is needed, the official superior should be asked to submit a
statement showing:

@ The precise location of the scene of the accident in relation to
the industrial premises, and the place where the employee regularly
performed assigned duties;

(b) Whether the employee was performing assigned duties
immediately preceding the personal act and, if not, this should be fully
explained;

(©) A description of the personal act in which the employee was
engaged;

(d) Whether for this purpose the employee was using the nearest
available facilities or those intended for such use; and

(e) The extent of the employee's diversion from duty in terms of
time and distance.

(2) In disability cases, a similar statement should be obtained from the
injured employee. Statements from co-workers and/or other witnesses to the
injury should also be obtained when needed to clarify the extent of the
employee's diversion and the nature of the personal act.

2-0804-8 Recreation

8.

Recreation.

a. An employee is considered to be in the performance of duty while engaged in
formal recreation and either the employee is paid for participating or the recreational
activity is required and prescribed as a part of the employee's training or assigned
duties. The CE may approve injuries occurring under these circumstances if the file
contains a statement from the official superior showing that:







Q) At the time of the injury, the deceased or injured employee was
engaged in a recreational activity organized and directed by the employing
establishment and the employee was being paid for participating, or

(2) The activity was required and prescribed as a part of the employee's
training or assigned duties.
It is the CE's responsibility to obtain this statement from the official superior.

b. Where injuries are sustained while the employee is engaged in a recreational
activity under other circumstances, the determination must be made at an
adjudicative level above that of the CE. In these cases, it is necessary to ascertain
what benefit, if any, the employer derived from the employee's participation in the
activity, the extent to which the employer sponsored or directed the activity, and
whether the employee's participation was mandatory or optional. See ECAB
decisions in the cases of Donald C. Huebler, 28 ECAB 17, and Stephen H. Greenleigh,
23 ECAB 53. The CE should require the official superior to submit a statement
showing:

Q) Whether the employee was required to participate in the activity and,
if so, the reason or authority for such requirement should be given or
otherwise explained. If the participation was not mandatory, the official
superior should explain fully whether participation was optional or what
degree of persuasion was used to influence the employee's participation;

(2) What specific benefit the employer derived from the employee's
participation in the activity (increasing employee morale is not considered a
direct benefit);

3) Whether other employees were required, persuaded, or permitted to
participate in the activity and, if so, this should be explained;

4) Whether the employee's participation in the activity violated any rules
or regulations of the employer and, if so, these should be explained, including
discussion of the manner in which the rule or regulation was enforced;

o) Whether the injury occurred on the employer's premises and during
the employee's regular working hours and, if not, this should be explained;
and

(6) What leadership, equipment, or facilities the employer provided for the
activity.

C. In disability cases, the injured employee should be required to submit a
statement showing:

(¢D) Whether the employer required or persuaded the employee to
participate in the activity and, if so, this should be explained;




(2) Whether other employees were required or persuaded to participate in
the activity; and

€)) Whether the injury occurred during regular working hours or on the
employer's premises and, if not, this should be explained.

d. The need for additional statements from co-workers, witnesses, or other
sources will be determined by the circumstances of the case, the discrepancies in
the evidence, or other matters requiring clarification.

2-0804-9 Ildiopathic Falls

9.

Idiopathic Falls.

a. The CE should give particular attention to those cases where the injury is due
to a fall which may have been caused by a personal and non-occupational pathology,
such as a myocardial infarction, fainting spell, or epileptic seizure. Injuries caused
by such conditions are excluded from coverage under the FECA unless there is
intervention or contribution by some hazard or special condition of the employment,
including normal furnishings of an office or other workplace.

b. In such cases it is the CE's responsibility to obtain appropriate evidence from
the injured employee, the immediate superior, the witnesses, and the attending
physician, showing whether the fall was due to an idiopathic condition or an
unknown cause. If the incident was due to an idiopathic condition, the record must
also clearly show whether the fall was to the immediate supporting surface (floor) or
whether some special condition, hazard, or instrumentality of the work contributed
to or intervened as a cause of the injury. If some factor of the employment
intervened or contributed to the injury resulting from the fall, the employee has
coverage under the FECA for the results of the injury but not for the idiopathic
condition which caused the fall.

C. A distinction must be made between idiopathic falls and those falls which are
merely unexplained. If a fall is not shown to be caused by an idiopathic condition, it
is simply unexplained and is therefore compensable if it occurred in the performance
of duty. An idiopathic fall is one where a personal, non-occupational pathology
causes an employee to collapse. An unexplained fall is one where the cause is
unknown even to the employee.

The ECAB made the distinction between idiopathic and unexplained falls in the
following two cases:




(@D Martha G. List, 26 ECAB 200. Employee Joseph G. List's fall at work
on December 21, 1972 resulted in his death. There was no evidence that any
obstacle or other irregular condition of the workplace caused the fall. The
employee had a history of hypertension and episodes of falling but he had not
fallen from the end of 1967 until December 21, 1972. An Office medical
adviser filed a brief opinion stating that it was "reasonable to assume that the
hypertension probably was out of control and that a 'small stroke' occurred on
21 Dec. 72 and was the reason for the fall."”

The Board reversed the Office's decision that the employee's injury was
caused by an idiopathic fall and neither arose out of nor was causally related
to the employment. In support of its finding that the employee's fall was
unexplained and his resulting death was compensable, the Board stated:

The question of causal relationship in a case of a fall like that in the
present case is a medical one. The only medical evidence in the case
record indicating that the employee's fall was idiopathic is the
statement of the Office medical adviser. His opinion is speculative and
lacking in rationale; it is therefore insufficient to establish that the
employee's fall was idiopathic and to prove that it was due to a
preexisting physical condition. The 5-year interval between his 1967
fall and the fatal 1972 incident militates against such a conclusion.

2 Gertrude E. Evans, 26 ECAB 195. Employee Wesley W. Evans' fall at
work on May 7, 1973 resulted in his death. There was no indication that
anything in the workplace caused him to fall. The employee had a three to
five year history of dizziness and fainting spells as well as a series of falls and
hospitalizations in the period immediately preceding the May 1973 episode.
He had been hospitalized a month before the May 1973 episode, complaining
of dizziness and passing out. Although the attending physician could not
diagnose the employee's condition, his reports and those of other physicians
made it clear that they regarded the May 1973 episode and the previous ones
as having as a common cause an abnormal physical condition.

The Board affirmed the Office's finding that the employee's fall was idiopathic
in nature but remanded the case for a determination as to whether or not the
employee struck an intervening object when he fell on May 7, 1973.



Whether a fall at work is idiopathic or unexplained will usually be determined
on the basis of the medical evidence. If the medical evidence shows that the
employee's fall was caused by a non-occupational, preexisting physical
condition, it is idiopathic and not compensable. Absent such evidence, the fall
is unexplained and compensable.

CEs should carefully read the List and Evans decisions, as they illustrate the
difference between idiopathic and unexplained falls.

2-0804-10 Assault Cases

10. Assault Cases. Where the injury or death is caused by the assault of another
person, it is necessary to establish to the extent possible whether the assault was
accidental, arose out of an activity directly related to the work or work environment, or
arose out of a personal matter having no connection with the employment. In the case of a
personal matter, the evidence must show whether it was materially and substantially
aggravated by the work association. An assault occurring off the agency's premises and
outside of work hours may be compensable if it arose for reasons related to the
employment.

a. It is the responsibility of the CE to obtain copies of any police reports which
may have been made. Statements should also be obtained from the official superior
and co-workers or other witnesses showing:

(@9 Whether there was any animosity between the injured or deceased
employee and the assailant by reason of a personal association away from
work and, if so, this should be explained fully; and

2) A full description of the events and circumstances which immediately
preceded, led up to, and resulted in the assault.

b. A similar statement should be obtained from the assailant, if possible, and in
disability cases, from the injured employee.

2-0804-11 Horseplay
11. Horseplay.

a. An employee injured during horseplay is considered to be in the performance
of duty if the horseplay was of a character that could reasonably be expected where
a group of workers is thrown into personal association for extended periods of time.
In such cases, it is important to determine whether the particular activity was one
that was a reasonable incident of the employment or was an isolated, unanticipated
event which could not reasonably have been expected to result from the workers’
close association.

The CE must also consider whether the horseplay may have constituted a prohibited
activity; resulted from the employee’'s intoxication, willful misconduct, or intention to
bring about self-injury or injury to another; or occurred while the employee was so
removed from assigned duties in point of time or space as to be removed from the



course of employment.

b. If there is sufficient evidence to properly find the injury was sustained in the
performance of duty, the CE may approve the case. Otherwise, the CE should ask
the official superior to submit a statement which includes:

(1 A full description of the particular horseplay in which the employee
was engaged when injured, including the precipitating cause and the number
of employees involved;

(2) Whether horseplay of this character had been prohibited previously
and, if so, full details of the prohibition should be given, showing when and
how the employees were notified and what efforts had been made to enforce
prohibition;

€)) The precise location where the injury occurred in relation to (a) the
industrial premises, and (b) the place the employee regularly performed
assigned duties;

4) Whether the employee was performing assigned duties immediately
preceding the horseplay and, if not, this should be explained fully; and

(5) Whether this was a single, isolated act of horseplay or whether this
had occurred or prior occasions and, if so, the frequency of such prior
occurrences.

C. In disability cases a similar statement should be obtained from the injured
employee. Other workers engaged in the horseplay should be asked to submit
statements responsive to the same questions. The need for statements from other
coworkers or witnesses should be considered if the evidence conflicts or otherwise
requires clarification.

2-0804-12 Coworker Harassment or Teasing

12.

Coworker Harassment or Teasing.

a. Harassment or teasing of employees by coworkers is a compensable factor of
employment. Employees who are harassed teased or called derogatory names by
coworkers are considered to be in the performance of duty provided that the reasons
for the harassment or teasing are not imported into the employment from the
employee's domestic or private life.

The Office had previously taken the position that coworker harassment was a factor
of employment only if the employing establishment failed to intervene to moderate
or resolve the situation, based on the Board's decision in Joe N. Richards, Docket No.
91-836, issued December 17, 1991. In its remand order the Board stated "if the
evidence establishes appellant's supervisor failed to intervene when appellant was
harassed by coworkers or, as alleged by appellant, actually instigated such
harassment, appellant's emotional reaction to the harassment would arise within the




performance of duty."” Thus, under the Office's interpretation of Richards,
management intervention effectively removed the harassment victim from the
performance of duty even if the harassment continued following such intervention.

Board decisions in Gregory J. Meisenberg, Docket No. 92-1098, issued February 24,
1993 (remanded) and David W. Shirey, 42 ECAB 783, issued July 5, 1991 (affirmed
because of appellant's inability to prove alleged incidents of harassment actually
occurred), were less clear regarding coverage. In both cases the Board stated:

To the extent that disputes and incidents alleged as constituting
harassment by coworkers are established as occurring and
arising from appellants performance of his regular duties, these
could constitute employment factors. (emphasis supplied)

However, in Abe E. Scott, 45 ECAB 164, the Board specifically stated that under a particular
fact pattern, coworker harassment is a factor of employment.

b. Another factor to consider in determining the compensability of injuries
allegedly due to coworker harassment is the "friction and strain doctrine" (see
Larson, The Law of Workmen's Compensation, 811.16[a]) which is followed by the
Board. Under this doctrine the fact that employees with their individual
characteristics (emotions, temper, etc.) are brought together in the workplace
creates situations leading to conflicts which may result in physical or emotional
injuries. Because these conflicts have their origin in the employment they arise out
of and in the course of employment even though they have no relevance to the
employee's tasks. In other words, a conflict between employees involving a nonwork
topic may be found to have occurred in the performance of duty because the
employment brought the employees together and created the conditions which
resulted in the conflict.

However, the "friction and strain doctrine” does not apply to privately motivated
quarrels or disputes imported from outside the employment. (see Larson, 811.20).

Although the Board did not use the phrase "imported into the employment” in
the case of Sharon R. Bowman, 45 ECAB 187, its decision is based on the same
principle. In affirming the Office's decision that appellant had not sustained an
emotional condition in the performance of duty the Board found that the gossip of
coworkers regarding her ex-husband did not relate to her job duties or requirements
and was therefore not compensable.

The Board had previously found in the case of Gracie A. Richardson, 42 ECAB 850,
issued August 8, 1991 (footnoted in Bowman) that "Appellants fear of gossip is a
personal frustration which is clearly not related to her job duties or requirements and
is thus not compensable.”

C. If the evidence shows that the alleged incidents of harassment actually
occurred, and that they arose out of the employment and did not involve personal
matters imported from outside the employment, the CE may find that the employee




was in the performance of duty. However, in most cases the initial reports will not
provide enough information for the CE to make this determination. Therefore, the
CE should develop the evidence by obtaining the following:

(1 A statement from the employee (if a statement has not been
submitted or a submitted statement is inadequate) describing in detail the
alleged incidents of harassment, the frequency of their occurrence and their
effect on the employee;

2 Statements from coworkers allegedly involved in the harassment
describing in detail their version of events;

(3) A statement from the employee's supervisor stating whether he or she
was aware of the situation as described by the employee and coworkers, and
describing any supervisory action taken; and

4) Statements from any other persons who may have knowledge of the
alleged harassment stating what they know and how they obtained such
knowledge.

After all of the pertinent factual information has been obtained, the CE must
determine whether the alleged incidents of harassment actually occurred and, if so,
whether they arose out of the employment or were provoked by something occurring
in the employee's private or domestic life; that is, imported into the employment.

If it is established that the harassment arose out of the employment, the question of
whether the employee's claimed physical or mental disability is causally related to
the harassment must be determined in accordance with the procedures outlined in

Chapter 2-805.

2-0804-13 Prohibited Activities

13.

Prohibited Activities.

a. There may be no right to compensation where the injury occurs while the
employee is knowingly engaged in an act which has been prohibited by the
employer. The test in such a case is whether the injury was caused by the willful
misconduct of the employee as outlined in 5 U.S.C. 8102(a)(1) and as covered in
paragraph 13 of this chapter. In these cases it is essential to determine whether the
employee was fully aware of the prohibition, whether the prohibition was enforced,
the extent to which the employee had diverted from assigned duties, and whether
the particular act was within the general scope of the assigned duties. It is the
responsibility of the CE to obtain a statement from the official superior which:

(@D) Identifies the full range of the employee’'s assigned duties;

2) Fully describes the prohibited act in which the employee is accused of
engaging;




(€)) States how, when, and how often the employee or coworkers were
informed of the prohibition (copies of the notice should be obtained if it is
asserted that written notification of the prohibition had been given); and




b.

4) Describes the manner in which the prohibition had been enforced and
what disciplinary action, if any, had been taken against the employee or
co-workers for prior violations.

In disability cases the injured employee should be asked to submit a

statement which:

which:

(¢D) Identifies the full range of assigned duties;

2) Shows whether the claimant was aware that an act prohibited by the
employer was being performed and, if so, states how, when, and how often
the employee was informed of the rule;

(€)) Describes the particular act in which the employee was engaged at
the time of the injury and whether, in the employee's opinion, this was within
the general scope of the duties;

“4) States whether the employee had previously violated this prohibition
and, if so, this should be explained fully, including an opinion as to whether
the employee's supervisors were aware of such violations; and

5) Includes any explanation which the employee believes would justify
the violation of the prohibition.

Statements should also be obtained from co-workers or other witnesses

(¢D) Describe what they know about the injury, the manner in which it was
sustained, and the particular activity in which the employee was engaged at
that time, and also how they acquired this knowledge;

2 State whether they were aware of the prohibition which was allegedly
violated and, if so, they should state how, when, the number of times, and
the manner in which they were informed of the prohibition; and

A) Describe the manner in which the prohibition had been enforced and
what disciplinary action had been taken against the injured employee for prior
violations.



2-0804-14 Statutory Exclusions

14.

Statutory Exclusions.

a. Willful Misconduct, Intoxication, or Intention to Bring About Injury or Death to
Self or Another. Where the questions of "fact of injury" and "performance of duty"
are decided affirmatively, consideration must also be given to the question of
whether the injury or death was caused by the willful misconduct of the employee,
by the employee's intention to bring about the injury or death of self or of another,
or if intoxication of the injured employee was the proximate cause of the injury or
death (see 5 U.S.C. 8102). The CE has authority to decide these questions when
these factors were not the cause of the injury. Otherwise, the CE has no authority to
decide these questions adversely to the claim and must not in any way notify or
imply to the claimant or the representative that the claim has been or will be denied
because of one of these factors.

(¢H) The claimant enjoys an affirmative defense against these factors. The
OWCP must overcome such defense. Adverse decisions must always be made
at an adjudicative level above that of the CE.

2) The official superior's answers to the appropriate items on the Form
CA-1, and the particular circumstances of the accident, are the factors which
require the CE's attention when considering these questions. In most cases
these questions may be determined negatively with ease. In those few cases
where it appears that an adverse determination may be indicated or where
there is confusion in the facts, it will be the CE's responsibility to obtain all
available evidence which may be relevant to the question. Thereafter, the
CE should present the case to the next adjudicative level with a written
explanation of the factors involved and a reasoned recommendation for
approval or disapproval of the claim.

b. Willful Misconduct.

(1 The question of willful misconduct arises where at the time of the
injury the employee was violating a safety rule, disobeying other orders of the
employer, or violating a law. Safety rules have been promulgated for the
protection of the worker--not the employer--and, for this reason, simple
negligent disregard of such rules is not enough to deprive a worker or the
worker's dependents of any compensation rights. All employees are subject
to the orders and directives of their employers in respect to what they may
do, how they may do certain things, the place or places where they may work
or go, or when they may or shall do certain things. Disobedience of such
orders may destroy the right to compensation only if the disobedience is
deliberate and intentional as distinguished from careless and heedless. A
distinction is also made in respect to orders which relate to the manner in
which assigned tasks are to be done, as distinguished from other activities
which are merely incidental to the employment. It is necessary, therefore,
that the evidence be unusually well developed before any steps are taken to
disallow a claim because of willful misconduct.




(2)

(3

Violating a Safety Rule.

@ In these cases the official superior should be required to submit
a statement which: identifies the particular safety regulation which
was allegedly violated; states how, when, and how often the employee
and co-workers were informed of the rule (copies of the notice should
be obtained if written notice of the rule was given); and describes the
manner in which the rule had been enforced and what disciplinary
action was taken against the employee and coworkers for this or prior
violations.

(b) In disability cases, a statement from the injured employee
should be required which: shows whether the employee was aware of
the safety rule which was allegedly violated and, if so, contains
information as to how, when, the number of times, and the manner in
which the employee was informed of the rule; the reason, if any, for
violating the rule; the particular act in which the employee was
engaged at the time of the injury and whether, in the employee's
opinion, this was a part of assigned duties; whether the employee had
previously violated this rule and, if so, a full explanation therefor,
including an opinion whether the supervisors were aware of such
violations; and any explanation the employee believes would justify
the violation of the rule.

(©) Statements should also be obtained from any co-workers or
witnesses which show: what they know about the injury, the manner
in which it was sustained, the particular activity in which the employee
was engaged at that time, and how they acquired this knowledge;
whether they were aware of the existence of the safety rule which was
allegedly violated and, if so, how, when, the number of times, and the
manner in which they were informed of the rule; and the manner in
which the rule had been enforced and what disciplinary action, if any,
had been taken against them or the injured employee for prior
violations.

Disobeying Other Orders of the Employer.

€)) In these cases the official superior should be required to submit
a statement which: identifies the particular order which was allegedly
disobeyed; gives the reasons the employer found it desirable and
necessary to issue this order; states how, when, the number of times,
and the manner in which the employee and co-workers were informed
of the order (copies of any written orders should be obtained); and
describes how the order had been enforced and what disciplinary
action was taken against the employee and co-workers for prior
instances of disobedience.



4)

2-0804-14 sStatutory Exclusions (cont.)

(b) In disability cases, the injured employee should be required to
submit a statement showing: the particular person from whom these
orders had been received and what supervisory responsibility that
person had; how, when, and how often these orders were received;
the particular act in which the employee was engaged at the time of
the injury, and whether this was a part of the employee's assigned
duty; whether the employee had previously disobeyed these or similar
orders and, if so, this should be fully explained, including whether the
supervisors were aware of such disobedience; and any explanation
which the employee believes would justify such disobedience.

(©) Statements should also be obtained from any co-workers or
witnesses which show: what they know about the injury; the manner
in which it was sustained; the particular activity in which the employee
was engaged at that time, and how they acquired this knowledge;
whether they were aware of the existence of the particular order which
was allegedly violated and, if so, how, when, and how often they were
informed of such order; and the manner in which the order had been
enforced and what disciplinary action had been taken against them or
the injured employee for prior instances of disobedience.

Violation of a Law.

(@ In these cases the official superior should be required to submit
a statement citing the particular law which was allegedly violated,
stating what legal action was taken by the authorities to prosecute the
employee for this violation, and showing the results of such action.

(b) In disability cases, a statement from the injured employee
should be requested, describing the particular act in which the
employee was engaged at the time of the injury, with an opinion
whether this was a part of the employee's assigned duties and any
explanation justifying the violation of the law.

Intoxication.

€

Where intoxication may be the proximate cause of the injury, the

record must contain all available evidence showing: (@) the extent to which
the employee was intoxicated at the time of the injury, and (b) the particular
manner in which the intoxication caused the injury. It is not enough merely
to show that the employee was intoxicated. It is also the OWCP's burden to
show that the intoxication caused the injury. An intoxicant may be alcohol or
any other drug.



(2) The official superior should be required to submit a statement which:
describes the employee's activities during the several hours immediately
preceding the injury, with particular emphasis on the personal conduct,
apparent sobriety, and the extent to which the employee appeared to be
inebriated or otherwise not in control of all faculties; states whether the
employer is aware of the nature and amount of intoxicant consumed by the
employee and, if so, supplies full details; states whether the employer
believes the employee's intoxication was the proximate cause of the injury
with appropriate explanation for such belief; and shows whether immediately
prior to or after the injury any tests were made by the police or others to
determine the employee's sobriety (the results of any such tests should be
requested).

€)) A statement should be obtained from the physician and the hospital
where the employee was examined following the injury which describes as
fully as possible the extent to which the employee was intoxicated and the
manner in which the intoxication was affecting the employee's activities. The
results of any tests made by the physician or hospital to determine the extent
of intoxication should be obtained.

4) In disability cases, the injured employee should be requested to
submit a statement which: includes a full account of activities during the
several hours immediately preceding the injury; states whether any
intoxicants were used or consumed during that time and, if so, the precise
nature and amount consumed; and states whether or not the employee feels
intoxication was the proximate cause of the injury, with appropriate
explanation for the belief.

(5) Statements from coworkers or other witnesses should also be obtained
which: describe the employee's activities during the several hours
immediately preceding the injury with particular emphasis on personal
conduct, apparent sobriety, and the extent to which the employee appeared
to be inebriated or otherwise not in control of all faculties; states whether
they are aware of the nature and amount of intoxicants consumed by the
employee and, if so, full details; and states whether they believe the
employee's intoxication was the proximate cause of the injury with
appropriate explanation for their belief.

Employee's Intention to Bring About Injury or Death to Self or Another.

(1 Where it appears the injury or death was caused by the employee's
intention to bring about the injury or death of self or another, it is the
responsibility of the CE to obtain a statement from any physician or hospital
where the employee was examined following the injury, which states whether
it appeared the employee was in full possession of all faculties and, if not, a
full description of the situation.




(2) The official superior should also be requested to submit a statement
which describes the employee's activities during the several hours
immediately preceding the injury and states whether it is believed that the
injury or death was caused by the employee's intention to bring about injury
or death of self or another, with a fully detailed explanation for the belief.

3) In disability cases, the injured employee should submit a statement
which includes a full account of activities during the several hours
immediately preceding the injury, and gives a full description of the manner
in which the injury occurred, with a definite statement, including explanation,
whether the injury was caused by intention to bring about the injury or death
of self or another.

4) Statements from co-workers or other witnesses should also be
requested which describe the employee's activities during the several hours
immediately preceding the injury, and state whether they believe the injury
or death was caused by the employee's intention to bring about the injury or
death of self or another, with a fully detailed explanation for their belief. (See
paragraph 14 of this chapter for information on suicide cases.)

2-0804-15 Suicide

15. Suicide. As outlined in paragraph 13 above, section 5 U.S.C. 8102(a)(2) would
appear to preclude payment of compensation in all suicide cases. In some such cases,
however, compensation can be paid if the job-related injury (or disease) and its
consequences directly resulted in the employee's domination by a disturbance of the mind
and loss of normal judgment which, in an unbroken chain, result in suicide.

a. Tests. Various tests are applied in different jurisdictions for determining
compensability in suicide cases. The different tests are known as: Sponatski's Rule,
New York Rule and Chain-of-Causation Test. (For a discussion of these different
tests refer to Arthur Larson, The Law of Workmen's Compensation [New York,
Matthew Bender, 1979], Volume 1A, Chapter VI, Section 36.) It is OWCP's policy to
apply the Chain-of-Causation Test in suicide cases filed under the FECA. All
jurisdictions, of course, require that a worker's suicide be caused by some mental
derangement arising out of and in the course of the employment to be compensable
under workers' compensation law.




Chain-of-Causation Test.

(1 For a suicide to be compensable under this test, it is not necessary to
establish that the employee's act of suicide occurred immediately or within a
short time after the injury, that the suicide was unpremeditated, violent,
occurred in a delirium of frenzy, or that the employee was genuinely insane,
psychotic, or suffered from physical damage to the brain. Further, whether
the employee knew of the purpose and physical consequences of the act of
suicide is irrelevant to the question of causation and, therefore,
"knowledge-of-the-physical- consequences” is not a factor sufficient to break
the chain-of-causation from the injury to the suicide. In discussing the
"chain-of-causation” test, Arthur Larson states:

If the sole motivation controlling the will of the employee when he
knowingly decides to kill himself is the pain and despair caused by the
injury, and if the will itself is deranged and disordered by the
consequences of the injury, then it seems wrong to say that this
exercise of will is "independent,” or that it breaks the chain of
causation. Rather, it seems to be in the direct line of causation.
[Arthur Larson, The Law of Workmen's Compensation (New York,
Matthew Bender, 1979), Volume 1A, Chapter VI, Section 36.30.]

(2) If the injury and its conseguences resulted directly in a mental
disturbance, or physical condition which produced a compulsion to commit
suicide, and disabled the employee from exercising sound discretion or
judgment so as to control that compulsion, then the test is satisfied and the
suicide is compensable.




Development.

(1 It is the CE's responsibility to develop the necessary information to
determine whether the "chain-of-causation” test is met if it is asserted, or
there is evidence to suggest, that a mental disturbance or physical condition
is present and such condition was causally related to the injury or conditions
of employment. Statements as to the employee's mental or physical
condition prior to the suicide should be requested from the employee's family,
supervisor, co-workers, and other associates who might have pertinent
knowledge or information concerning the circumstances surrounding and
leading to the suicide. Since almost all, if not all, suicides are investigated by
local authorities, a copy of the investigation report should be obtained.
Copies of any notes or other communication left by the employee should also
be obtained.

2 A rationalized opinion concerning the relationship between the suicide
and the employment-related injury should be obtained from the employee's
attending physician or second opinion specialist. The physician should be
advised of the test to be met for the death to be compensable (that the
suicide was a direct result of the employment injury) and should be asked to
describe the employee's mental and physical condition prior to the suicide. If
a conflict of medical opinion develops in the case, it should be resolved by
referral to a psychiatrist or clinical psychologist.

3) For the suicide to be compensable, the chain of causation from the
injury to the suicide must be unbroken. Therefore, if the evidence indicates
or suggests the existence of other factors in the employee's life which may
break the chain-of-causation (such as personal or family problems,
non-employment-related injuries, etc.), the CE must develop such factors to
determine what effect, if any, they had in causing the employee to commit
suicide, and whether they constitute independent intervening factors
sufficient to break the direct chain of causation from the injury to the suicide.

4 All development efforts in a suicide case must be documented clearly
in the case file, and all reasoning behind the recommended decision (be it
approval or denial) must be made a part of the record in the form of a
Memorandum to the Director.

(5) A decision either accepting or denying a suicide case must be made
by the District Director or higher authority.




2-0804-16 Representational Functions

16.

Representational Functions.

a. In the Civil Service Reform Act of 1978, at 5 U.S.C. 7101, it is held that:

experience in both private and public employment indicated that the statutory
protection of the right of employees to organize, bargain collectively, and
participate in decisions which affect them--

A) safeguards the public interest

(B) contributes to the effective conduct of public business, and
© facilitates and encourages amicable settlements of disputes
between employees and their employers involving conditions of
employment.

Thus, the Congress held that certain representational functions performed by
employee representatives of exclusive bargaining units benefit both the employee
and the agency.

b. OPM defines "representational functions" to mean those authorized activities
undertaken by employees on behalf of other employees pursuant to such
employees' right to representation under statute, regulation, executive order, or
terms of a collective bargaining agreement. It includes activities undertaken by
specific, individual designation (such as designation of a representative in a
grievance action or an EEO complaint), as well as those activities authorized by a
general collective designation such as the designation of a labor organization
recognized as exclusive representative under Chapter 71 of Title 5.

C. Official Time. Official time is defined as time granted to an employee by the
agency to perform representational functions, when the employee would otherwise
have been in duty status, without charge to leave or loss of pay. Official time is
considered hours of work and is distinguished from administrative leave. OPM has
stated that this may include scheduled overtime or a period of irregular unscheduled
overtime, if an event arises which requires representational capacity.

Official time granted to union representatives under section 7131 of 5 U.S.C.
Chapter 71 is authorized for an employee acting as an exclusive representative in
the negotiation of a collective bargaining agreement, including attendance at
impasse proceedings. In addition, certain executive orders and Government-wide
regulations require the use of official time for such functions in connection with
health and safety matters, agency administrative grievance procedures, prevailing
wage-rate appeals and EEO complaints.

Agency regulations and practice, and collective bargaining agreements, may also
provide official time for other representational functions.

The Postal Service National Agreement specifies conditions under which a union
representative can provide representational service "on the clock.”



d. OWCP Policy. Employees performing representational functions which entitle
them to official time are in the performance of duty and entitled to all benefits of the
Act if injured in the performance of those functions. Activities relating to the
internal business of a labor organization, such as soliciting new members or
collecting dues, are not included.

e. Case Development. When an employee claims to have been injured while
performing representational functions, an inquiry should be made to the official
superior to determine whether the employee had been granted "official time" or, in
emergency cases, would have been granted official time if there had been time to
request it. If so, the claimant should be considered to have been in the performance
of duty. This includes Postal Service employees who are "on the clock" while
performing representational activities under the National Agreement.

If the agency states that the employee was not performing an activity for which
official time is allowed, the Office should issue a letter warning the claimant that the
case will be denied unless additional information is provided, and allowing thirty days
for a response. If there is no timely response from the claimant, a formal decision
should be issued on the ground that the claimant is not in the performance of duty.

If the claimant provides evidence contradicting the agency's position, the official
superior should be asked to reply to this evidence, providing documentation in the
form of appropriate regulations, executive order or union agreement covering the
specific situation. The Office will accept the ruling of the agency as to whether a
representative was entitled to official time, unless this ruling is later overturned by a
duly authorized appellate body.



2-0804-17 Work-Connected Events Which Are Not Factors of Employment
17. Work-Connected Events Which Are Not Factors of Employment.

a. The Cutler Rule. As the ECAB stated in the case of Lillian Cutler, 28 ECAB
125:

Workers' compensation law does not apply to each and every iliness that is
somehow related to an employee's employment... Where the disability
results from his emotional reaction to his regular or specially assigned work
duties or to a requirement imposed by the employment, the disability comes
within the coverage of the Act.

This concept has come to be known as the Cutler rule.

When an employee experiences emotional stress in carrying out assigned
employment duties, or has fear and anxiety regarding his or her ability to carry out
these duties, a resulting disability is considered to have "arisen out of and in the
course of employment.” Similarly covered is a disability arising from a special
assignment or requirement imposed by the employing establishment. The
assignment need not have been unusually strenuous, as long as the medical
evidence shows that it caused the claimed condition. The Board continues:

On the other hand, the disability is not covered where it results from such
frustration from not being permitted to work in a particular environment or to
hold a particular position.

In Cutler, where the employee became emotionally upset over not receiving an
anticipated promotion, the Board held that:

the resulting disability does not have such a relationship to the employee's
assigned duties as to be regarded as arising from the employment. The
emotional reaction in such circumstances can be truly described as
self-generated and as not arising out of and in the course of employment.

"Self-generated” in this context apparently refers to the employee's voluntary
application for a higher position, when to seek promotion was not a requirement of
the position she already held.

b. Reassignment. The Board has applied the Cutler standard in other
cases largely by example, always seeming to distinguish between the
performance (or the results) of actual work duties, and dissatisfaction with
the structure of the work or position. Thus, under the standard set forth in
Cutler, it is clear that reassignment is not a factor of employment: Dario G.
Gonzales, 33 ECAB 119; Clair Stokes, Docket No. 82-508, issued May 24,
1982; John A. Snowberger, Docket No. 85-2076, issued January 31, 1986;
Robert C. McKenzie, Docket No. 85-532, issued May 10, 1985; Teresa M.
Lacona, Docket No. 88-1262, issued May 8, 1989.




However, the case of Brenda Getz, 39 ECAB 245, presents a different situation.

Here the employee alleged that she had an emotional reaction to a detail assignment
to another city because of the working conditions involved. The Board concluded
that the detail assignment constituted specially assigned work duty within the
meaning of Cutler and therefore any disability arising out of an emotional reaction to
the assignment would be covered.

C. Performance Ratings. The Board remanded the case of Lizzie J. McCray, 36
ECAB 419 listing the dispute over the employee's performance rating as a factor of
employment and citing Derderian. But in Arthur F. Hougens, 42 ECAB 455, the
Board found that the employee's reaction to his rating on his performance evaluation
was not covered under the Act. The Board stated:

In view of the fact that appellant's rating was "satisfactory" and was changed
to a higher rating on his appeal, his reaction to it can accurately be described
as "self-generated."” Appellant has presented no evidence to substantiate his
contention that a rating of satisfactory was a "bad rating" and "as low as you
can go" at his employing establishment.

Although the Board did not state the distinction between Hougens and Derderian and
McCray, the Board finding that Hougens' reaction was self-generated apparently is
based on the fact that his performance was evaluated as satisfactory and his mere
perception of the rating as a "bad" one was not sufficient for his reaction to be
covered under the Act.

This interpretation is reinforced by the Board's decision in Thomas D. McEuen, 41
ECAB 387 and 42 ECAB 566. In McEuen the Board stated:

In this case, the medical evidence establishes more than appellant's feeling of
job insecurity: It establishes that appellant's episode of severe depression
and impaired functioning was directly precipitated by what appellant regarded
as an unsatisfactory performance appraisal. The Board finds that appellant's
emotional reaction bears a direct relationship to his regular or specially
assigned duties and constitutes an injury in the performance of duty within
the meaning of the Act.

The Office petitioned for reconsideration on the ground that the Board's January 10,
1990 decision contained legal and factual errors. The petition stated in part:

In the decision on January 10, 1990, the Board concluded that appellant's
depression constituted an emotional condition sustained while in the
performance of duty because it was "directly precipitated by what appellant
regarded as an unsatisfactory performance appraisal.” In so doing, the Board
departed from longstanding precedent holding that feelings of job insecurity
do not constitute an illness sustained while in the performance of duty.
Raymond S. Cordova, 32 ECAB 1005 (1981); Lillian Cutler, 28 ECAB 125
(1976). Rather, the Board concluded that "feelings of job insecurity" may be
compensable, depending upon the "source" of those feelings.




In an April 3, 1991 decision granting petition for reconsideration and reaffirming its
January 10, 1990 decision, the Board noted:

an unsatisfactory performance rating, without more, is insufficient to provide
coverage. Although the rating is generally related to the employment, it is an
administrative function of the employer, not a duty of the employee. As was
held in Cutler, an emotional reaction under such circumstances would be
self-generated. Exceptions will occur, however, in those cases where the
evidence discloses error or abuse on the part of the employing establishment.
That is what has occurred in this case. An error was committed by the
employing establishment that resulted in appellant's emotional reaction.

Such a reaction cannot be labeled "self-generated."

In the instant case, appellant felt the employer was out to get his job. He based this
"perception” on the fact that, instead of receiving a performance rating when due,
the employer deferred it in several particulars for 90 days. He alleged, and the
employer conceded, that the proposed performance rating was incorrectly based on
standards not derived from his job description and, with these standards removed,
his performance was satisfactory. As the Office correctly points out, appellant was
never given an 'unsatisfactory’ rating. The rating was simply deferred for 90 days.
The decision here therefore turns, not on whether the performance rating was
unsatisfactory per se, but on the fact the employer took erroneous action that
resulted in the employee's emotional condition. Such reaction cannot be deemed
self-generated.

The Board has thus made it clear that an unsatisfactory performance ratings,
performance assessments and informal discussions of performance, standing alone,
are insufficient to provide coverage under the Act. An employee's reaction to an
unsatisfactory performance rating, performance assessment or informal discussion of
performance, absent any evidence of error or abuse by the employing establishment,
is self-generated and therefore not compensable.

d. Fear of Removal. The Board has also distinguished between an employee's
reaction to criticism arising from performance of day-to-day duties, or fear of
inability to perform, and the fear of losing a job or a particular position, even when a
performance evaluation is the sole or principal reason for an employee's actual or
possible removal or job change.

In Allen C. Godfrey, 37 ECAB 334, the employee alleged extreme depression due
partly to his reaction to a letter received from the employing establishment
proposing to remove him from his position for failure to meet certain performance
requirements of his job. His performance deficiencies were documented in official
performance evaluations. A subsequent letter from an agency official stated he
would not sustain the proposal to remove the employee but would assign him to a
lower-graded position.

The Board referred to two of its previous decisions where an employee's reaction to a



discussion with his supervisor concerning the performance of his work duties, and
another employee's emotional reaction to attempting to meet quality and quantity
standards for his job, both constituted injury in the performance of duty. In this
case, the Board found the facts to lead to the contrary conclusion that, while the
employee's disabling reaction had some connection to his employment, it was not a
reaction to his day-to-day duties or fear or anxiety concerning his ability to perform
his employment duties but to what he perceived as a "sudden loss of his career.”
The employee’s disabling emotional reaction was due to a fear of losing his job and a
fear of losing a particular position, which does not constitute a factor of employment.

Harassment. Since Stanley Smith, 29 ECAB 652, the Board has consistently held
that an employee is not required to show that a supervisor's actions constituted
harassment or were improper as long as the employee could show that the disability
arose directly from experience of the supervisor's actions and reaction to them, and
that the actions themselves were appropriately related to the employee's assigned
duties and position. In Lewis Leo Harms, 33 ECAB 897 (902), the Board stated:

Where an employee asserts that emotionally stressful employment situations
or conditions, including actions by the employing establishment described by
the employee as constituting harassment or discrimination, caused a disabling
condition on his part, the issue, generally speaking is not whether in fact
there was harassment or discrimination but instead is whether such disabling
reaction was precipitated or aggravated by conditions of employment. The
Board's function is not to make a finding on the merits of an employee's
charges against the employing establishment; its only function is to
determine whether or not the medical evidence supports causal relationship
between the employment factors alleged and the physical conditions.



Thus, the Board makes no determination of whether harassment occurred and does
not require the Office to make factual determinations of whether an employee was
the victim of harassment or discrimination. The Board does, however, rely on the
findings of agencies or bodies which have the authority, and whose function it is, to
decide the validity of an employee's allegations.

In the case of Norman A. Harris, 42 ECAB 923, the employee alleged that he
sustained an emotional condition causally related to his federal employment. The
employee was terminated by his employing establishment for falsifying his time
records. He appealed the termination to the Merit Systems Protection Board (MSPB)
and was restored to his position. The MSPB found:

There was no showing that the appellant intentionally misrepresented his
hours or deceived the agency by claiming hours that he did not work.... The
charges in this case are predicated upon the appellant reporting late on
various dates during the period in question. However, | note that the agency
presented no evidence from Paramount officials who could verify [whether or
not appellant was] at work.

The MSPB reversed the removal action. Based on the MSPB decision the Board
found that the employing establishment had terminated the employee without the
proper evidence and that this error was sufficient to bring any emotional reaction by
the employee to the termination action within the coverage of the Act. The Office
was directed to determine whether the employee had established that he sustained
an emotional condition causally related to the termination action.

f. Erroneous Administrative Actions. In Robert E. Green, 37 ECAB 145, the
employee alleged an emotional condition stemming from charges that he had
falsified lodging costs on his travel vouchers and a finding that he had to reimburse
the Government $24,423.14. He was removed from his position for falsifying official
records for monetary gain and for other unrelated charges. The MSPB found no
evidence of willful intent to defraud the agency by submitting false travel vouchers
and no evidence that the lodging expenses submitted were false, but sustained the
employee's removal on the other charges. Citing 5 U.S.C. 5702, which provides a
per diem allowance for Federal government employees traveling on official business
away from a designated post of duty, the Board found that the employee's emotional
reaction to the denial of the reimbursement of his travel expenses constituted an
injury sustained in the performance of duty. The circumstances relating to the travel
vouchers were part of the employment and related to the duties the employee was
employed to perform. Since the employee had been exonerated of charges that he
falsified official records, there was no wrongful misconduct charge which would
prevent coverage of his alleged emotional condition under the Act.

In Mary Alice Cannon, claiming as widow of Aubrey B. Cannon, 33 ECAB
1235, the employee received an erroneous personnel action reducing his salary. He
suffered cardiac arrest and subsequent total disability leading to his death. Prior to
his death the erroneous personnel action was corrected and the employee received a
check for the amount by which his salary had been reduced. The claim was denied




because the employee’'s cardiac arrest was not "closely associated with his job
duties."” The Board found that the employee's cardiac arrest and subsequent
disability leading to his demise was an injury sustained in the performance of duty.



The Board noted that Cannon was unlike Cutler because the employee was not
aspiring to change his working conditions or status. He was immediately concerned
about a direct, unanticipated and erroneous action by the employing establishment
affecting the conditions of his employment. His emotional reaction could not be
considered self-generated because the action by the employing establishment
affected the conditions of his employment; neither could it be considered
self-generated because the action by the employing establishment was directed to a
particular employee on an official basis, and later found to be erroneous. Therefore,
his cardiac arrest and subsequent death constituted an injury within the meaning of
the Act.

Where the evidence shows error or abuse by the employing establishment, an
employee's reaction cannot be considered self-generated and will come within the
coverage of the Act. However, a reversal or modification of a disciplinary or other
action taken against an employee does not necessarily establish that the employing
agency's actions were in error or abusive. In Nicholas D. Buckley, Docket No.
91-673, issued October 24, 1991 the Board stated:

appellant has submitted medical evidence which attributed the aggravation of
his preexisting emotional condition to his termination from the letter carrier
position he held at the employing establishment following 60 days of his
probationary period. The evidence does not establish, however, that
appellant's disability arose within the performance of duty. The record
establishes that appellant's separation from the postal service resulted from
two letters of warning he received, for failure to obey a direct order and for
missing a collection box, and a preventable motor-vehicle accident. Following
his separation, appellant filed grievances which resulted in one letter of
warning being removed from appellant's record, in order that he could apply
for a mailhandler position, and the second letter of warning being reduced to
an official discussion, a form of discipline at the employing agency. In taking
these administrative actions, appellant has not introduced any evidence which
would demonstrate that the employing establishment erred or acted abusively
in these matters. There is no evidence of record in this case that the
employing establishment did not act reasonably in the administration of these
personnel matters. The fact that one disciplinary letter of warning was
removed and the second letter of warning was reduced to a discussion does
not establish that the disciplinary actions brought against appellant were in
error.

g. Personnel Actions. Personnel actions may be canceled or modified through
various procedures such as arbitration, grievance, etc., or disputes may be settled
without prejudice to the position of any party. Cancellation or modification of
personnel actions and settlements of disputes do not, of themselves, establish that
the actions were erroneous or unreasonable and therefore constitute factors of the
employment. Affirming the Office's decision in William Cook, Docket No. 90-1343,
issued November 30, 1990, the Board stated:




appellant attributes his emotional condition to certain events and
circumstances that occurred while he was a postal employee. These events
and circumstances, although contemporaneous or coincident with appellant's
employment, do not constitute factors of employment giving rise to coverage
under the Federal Employees' Compensation Act. Appellant primarily
complains that he has been the subject of long-standing harassment and
discrimination from superiors and fellow employees, and he notes that he has
filed complaints with the NLRB and EEOC, and numerous grievances. Yet, the
record discloses no finding by the NLRB or EEOC to support appellant's
assertions, and it appears that his grievances have yielded nothing more
favorable than settlements without prejudice to the position of any party.
The evidence does not establish that appellant was in fact the subject of
harassment or discrimination.

Requirements imposed by the employment are not limited to assigned duties as
such. Other circumstances relating to assigned duties may become part of the

employee's employment and be sufficient to bring an injury or iliness within the
coverage of the Act.

In Pasquale Frisina, 34 ECAB 1230, the employee claimed that his emotional
condition resulted from his receipt of an employing establishment letter criticizing his
wife for the method of reporting his iliness (telephone request to supervisor for sick
leave). The employing establishment had procedures for reporting sick leave and
returning to work. The employee's method for reporting sick leave had been
questioned in the past. Citing 5 CFR 630.101, which charges agency heads with the
responsibility for administering sick leave accounts for employees and provides how
employees shall apply for sick leave, the Board found that the procedure for
reporting sick leave was a requirement imposed by the employment. According to
the Board the circumstances leading to the employee's alleged emotional reaction
(wife's request on his behalf for sick leave; receipt of employing establishment
letter) were part of the employment and related to the duties the employee was
employed to perform and to the requirements imposed by the employment.

The Board reached a different conclusion in Joseph C. DeDonato, 39 ECAB 1260.
Appellant contended that his emotional disability was caused by several factors
including the employing establishment's refusal to grant his application for sick
leave. The Board found that all of the factors cited by appellant, including the denial
of sick leave, were factors involving personnel matters which did not have such a
relationship to his assigned duties so as to be regarded as arising out of and in the
course of the employment. The Board distinguished its holding in Frisina by noting
that "Frisina addresses the issue of a duty imposed upon the employee by required
reporting instead of the issue in the instant case which addresses the administrative
denial of leave, and which is purely a personnel matter."




Since both cases involve procedures which employees must follow in order to obtain
sick leave, it was unclear why the Board considered the procedural requirements a
"duty imposed upon the employee" in Frisina but "purely a personnel matter" in
DeDonato (the Board noted in DeDonato that, in response to his written request for
sick leave, the employee received an immediate response from the employing
establishment instructing him to "comply with employing establishment regulations
within five days since his current absence had exceeded three days"). The Office
took the position that Frisina stood alone among cases of this type and that all
circumstances related to the administration of leave were strictly personnel matters
and not factors of the employment.

The Board clarified its position in Anthony A. Zarcone, 44 ECAB 751, finding that
employment establishment requirements for the use of sick leave were not
compensable factors of employment. In affirming the Office's decision that appellant
had not met his burden of proof to establish that he sustained an injury in the
performance of duty, the Board discussed its previous decisions in Cutler and
Raymond H. Schulz, Jr., 23 ECAB 25. The Board stated:

In the case of Pasquale Frisina, the Board stated that the procedure for
reporting sick leave was a requirement imposed by the employment. It
found, without explanation, that the circumstances presented were a part of
the employment and related to the duties that the claimant was employed to
perform and to the requirements imposed by the employment. This holding
was not explained in light of the Board's prior decisions in Edgar Lloyd Pake,
(33 ECAB 872) which found that the disapproval of a request for sick leave
was not a compensable factor arising from the employment. Because there
was no explanation of how the requirement related to the duties the claimant
was hired to perform, Frisina implies that any "requirement” of employment
constitutes a compensable factor of employment. Such a holding is too
broad, as the above discussion of Lillian Cutler and Raymond H. Schulz, Jr.,
demonstrates. Accordingly, the Board expressly overrules Pasquale Frisina to
the extent that it is inconsistent with Cutler, Pake and the holding herein.
The Board notes that Pasquale Frisina was implicitly overruled in subsequent
cases, notably Joseph C. DeDonato and Ralph O. Webster, (38 ECAB 521)
which held that emotional conditions resulting from actions taken by the
employing establishment in personnel matters such as use of leave are not
sustained in the performance of duty.

The Board has thus made clear that requirements for use of sick leave are personnel
matters, administrative in nature, and have no relationship to the duties the
employee was hired to perform

h. Other Factors. The Board reiterates in its decisions the principles set forth in
Cutler distinguishing between injuries or illnesses which have some connection with
the employee's employment but do not result from the regular or special duties or a
requirement imposed by the employment, and those that do. An employing
establishment may take action against or relating to an employee because of



something the employee did while on the job, or in connection with the employment,
or because of his or her activities as a private citizen, which may result in a claim by
the employee or dependents. In such cases the CE must determine whether the
employee's actions were related to the assigned duties and the requirements of the
employment.

In Walter Asberry, Jr. 36 ECAB 686 (1985), the employee claimed that his emotional
disability was the result or being terminated from his employment because of
discrimination. The evidence showed that the employee's dismissal was properly
based on his willful misconduct and the charges of discrimination were unsupported.
The Board found that the employee's emotional upset was self-generated and did not
arise out of or in the course of his Federal employment.

In Helen Marrotte, claiming as widow of Walter E. Marrotte, 36 ECAB 670 (1985), the
employee accepted stolen military clothing from a co-worker who claimed to have
found it in a locker. The employee was found to have had no part in the theft, but
he received a written reprimand for having in his possession military clothing not
received through regular supply channels. He filed a grievance but died of cardiac
arrest before hearing were concluded. The Board found that, regardless of whether
the employee knew that the clothing had been stolen, his acceptance of it through
other than official channels was unrelated to his regular day-to-day duties, his
specifically assigned duties or to a requirement imposed by his employment, and
therefore the proceedings instituted against him were not factors of his employment.

In Pauline Phillips 36 ECAB 377 (1984), the employee, a postmaster, signed a
petition regarding a community problem, which lead to a complaint filed against her
by a local businessman. She received notice from the Postal Service that the
complaint would be investigated. She alleged that worry over this caused her to
develop an anxiety reaction and congestive heart failure. No investigation was
initiated and Postal Service officials assured the employee that no adverse action
would be taken against her. In finding that the employee was not entitled to
coverage under the Act, the Board noted that her emotional reaction allegedly
resulted from a situation which did not involve her ability to perform her day-to-day
duties, or a special assignment, or because of a requirement imposed by the
employing establishment. The situation arose because she exercised her rights as a
private citizen.

The Board noted a similarity to the case of Manuel W. Vetti, 33 ECAB 750 (1982), a
postmaster who developed a disabling emotional condition due to his reaction in an
investigation involving a sale to the employing establishment of a parcel of land in
which he had an interest. The Board found that the fact that the investigation would
not have been initiated if Vetti were not a postmaster was "not a sufficient link to
employment to consider his emotional reaction to it to have arisen out of the
employment.”




Ashberry's disability was not compensable because it had its origin in his willful
misconduct. Marrotte's failure to conform to official procedures removed him from
the coverage of the Act. Phillips' claim stemmed from her actions as a private citizen
and the fact that she was the postmaster was insufficient to consider her disability as
having arisen out of her employment.

i. Distinguishing Among Factors and Non-Factors of Employment. In George
Derderian, 33 ECAB 1910, issued September 16, 1982, the employee alleged
numerous causes of his emotional condition, all of which had some connection with
his employment but not all of which could be deemed conditions of his employment.
In its remand order the Board stated that situations which could be deemed
conditions of employment as enunciated in Cutler were the employee's emotional
reaction to the circumstances of his performance rating; confrontations with his
supervisor involving criticism and other verbal altercations concerning his
performance; the employee's assignment to a special project and its subsequent
cancellation; legal action taken against the employee by a subordinate for his failure
to promote the subordinate; and the employing establishment's failure to arrange for
the employee's defense in the ensuing lawsuit causing him to retain private counsel.
Factors which were not compensable under Cutler were distress over
reduction-in-force and the appeals process which followed; distress over a newly
created position and the national advertisement of that position; and distress over
the assignment of one of the employee's subordinates as his acting supervisor.

The Board's finding that Derderian's emotional reaction to the circumstances of his
performance rating resulted from his employment preceded the Board's clarification
of its McEuen decision that an unsatisfactory performance rating, without more, is
insufficient to provide coverage. Therefore, Derderian does not apply to claims
which involve an emotional reaction to performance evaluations or assessments or to
discussions of performance. McEuen is considered to be the definitive opinion with
regard to the compensability of performance evaluations, assessments or discussions
and is the basis for Office policy that these are not deemed conditions of
employment.



j. Developing Factors of Employment. An employee who claims to have had an
emotional reaction to conditions of employment must identify those conditions. The
CE must carefully develop and analyze the identified employment incidents to
determine whether or not they in fact occurred and if they occurred whether they
constitute factors of the employment. When an incident or incidents are the alleged
cause of disability, the CE must obtain from the claimant, agency personnel and
others, such as witnesses to the incident, a statement relating in detail exactly what
was said and done. If any of the statements are vague or lacking detail, the
responsible person should be requested to submit a supplemental statement
clarifying the meaning or correcting the omission.

When all available evidence has been obtained, the CE must prepare an objective
and neutral account of the facts (Statement of Accepted Facts, or SOAF). Where the
evidence is in conflict, the CE must decide which is the best supported and most
likely version. The CE must distinguish in the SOAF between those activities and
circumstances which are factors of employment and those which are not (see PM
Chapter 2-809.13c). The evaluating physician will be required to give a rationalized
opinion specifying which activities and circumstances, as set forth in the statement
of accepted facts, caused or contributed to the condition found on examination.

The determining factor in the types of cases discussed in this section is whether the
alleged disability resulted from an incident or incidents which are sufficiently
connected to the employment to be considered factors of the employment. To make
this determination, the CE must fully develop the circumstances of the alleged injury
as well as the employee's duties and working conditions. This will include not only
those duties specifically defined (official position description) but also implied (not
specifically defined but expected by the employing establishment), if any. Where a
claim is filed because of an incident which appears to have no direct relationship to
an employee's regular or specially assigned duties, the CE must decide whether a
requirement imposed by the employment was involved that, under the
circumstances, would be considered part of the employment.

Claims filed for injury or illness allegedly due to employing establishment actions
against or relating to an employee solely because of willful misconduct, failure to
conform to or violation of official agency procedures, or an employee's actions as a
private citizen, do not have the coverage of the Act because the injury or illness does
not result from the employee's regular or special duties or a requirement imposed by
the employment. These situations are not the result of work performance, but of a
type of behavior which removes the employee from the performance of duty. Claims
filed for emotional reactions to personnel actions such as performance evaluations
and administration of leave also do not have the coverage of the Act. Where the
evidence, after proper development, shows the existence of any of the described
situations, and requirements for time, civil employee and fact of injury have been
met, the claim will be denied for failure to meet the performance of duty
requirement.

CEs must become familiar with significant Board decisions in this area and apply the



established precedents to new cases. In addition to the cases cited above, CEs
should note Carol Medlinger, 29 ECAB 168, and Kenneth Vreeland, 12 ECAB 281.

k. Rescission. In some claims, factors which were originally accepted as
work-related would no longer be considered so in light of the ECAB decisions quoted
above. Therefore, it may sometimes be necessary to rescind a claim where the
acceptance was based on factors which are no longer considered to fall within
performance of duty. Decisions to rescind acceptance of a claim will be made only
by journey-level CEs and above.

The Board has upheld the Office's authority to reopen a claim at any time on its own
motion under section 8128(a) of the Act and, where supported by the evidence, set
aside or modify a prior decision and issue a new decision. (Eli Jacobs, 32 ECAB
1147). To justify rescission of acceptance, the Office must establish that its prior
acceptance was erroneous based on a new or different evidence or through new legal
argument and/or rationale as was done in the case of Curtis Hall, Docket No.
92-683, issued January 11, 1994.

In that case, appellant claimed an employment-related disabling emotional condition
which he attributed to a confrontation with a coworker who objected to his bible
reading during work breaks. He also alleged a previous incident when a toxic
substance had been placed in his chair causing contact dermatitis, diabetes mellitus
and hypertension. The Office accepted appellant's claim for a depressive reaction
based solely upon medical opinion evidence without determining whether his
allegations were supported by the factual evidence of record.

After appellant's claim was accepted, the employing establishment physician
submitted a report to the Office which stated that appellant had sat on his own super
glue pen container, which was not issued and used in his job, and that the incident
would not cause hypertension or diabetes mellitus. On further review, the Office
found that appellant's emotional condition did not arise out of factors of his federal
employment, and that the medical opinion evidence on causal relationship was
unrationalized.

An office hearing representative found that the alleged incidents of confrontation and
placement of super glue on appellant’'s chair were not established as factual; that the
medical reports of appellant's attending physician were based on an inaccurate
history and therefore of little probative value; and that the reports of the physicians
of record did not find appellant disabled for his position.

The Board found that the Office met its burden of proof to rescind its acceptance of
this claim based on new medical evidence and the provision of new legal rationale
that the implicated work related incidents were not established as factual.



When it has been determined that only correct and proper application of personnel
and administrative matters were involved in a case accepted for emotional disability,
the acceptance may be rescinded based on new legal argument that no employment
factors were involved, without the need for new evidence. In those cases the CE will
prepare a Memorandum to the Director which will include:

Q) A summary of the development and adjudication of the claim, noting
that the Office had not previously considered whether the employment
circumstances which caused the claimant's emotional reaction were factors of
the employment.

2 A description of the employment circumstances which caused the
claimant's emotional reaction with an explanation of why they do not
constitute employment factors, citing pertinent Board decisions.

€)) A recommendation to rescind acceptance of the claim based on new
legal argument that, since the circumstances to which the claimant attributes
emotional problems do not constitute factors of employment, disability did not
arise out of the employment or in the performance of duty, and the employee
has not sustained an injury within the meaning of the Act.

If the claimant does not respond to the pre-termination notice, or if the claimant's
response is not sufficient to change the Office's position or to require further
development of the record by the Office, a formal decision will be issued rescinding
acceptance of the claim and terminating benefits on the ground that acceptance of
the claim was incorrect because the circumstances to which the claimant attributes
his or her emotional disability are not factors of the employment within the meaning
of the Act and the claimant's disability did not arise out of in the course of his or her
employment and he or she was not injured in the performance of duty.



2-0804-18 Employing Agency Physical Fitness Programs

18. Employing Agency Physical Fitness Programs. A number of employing agencies have
instituted structured Physical Fitness Programs (PFPs), which typically include
agency-appointed fitness coordinators, physical assessment tests and structured exercise
while off duty. If the employee’s position requires that a certain level of fitness be
maintained, work time may be allocated for exercise. Employees enrolled in PFPs maintain
logs of their program exercises and report to fitness coordinators, who have been trained by
the agency to monitor progress and to give advice on matters related to physical fitness.
Considering the degree of agency management, support and encouragement of PFPs, and
the expressed benefits to the government anticipated from employee participation,
employees enrolled in a PFP are in the performance of duty for FECA purposes while doing
authorized PFP exercise, including off-duty exercises performed under the auspices of the
fitness program.

a. Injuries and occupational diseases arising from participation in an employing
agency's PFP are compensable under the FECA. Participation will not always occur
during regular work hours, and not always on the employing establishment's
premises.

b. Employees who are injured while exercising or participating in a recreational
activity during authorized lunch or break periods in a designated area of the
employing establishment premises have the coverage of the Act whether or not the
exercise or recreation was part of a structured PFP. Injuries which occur during the
use of fitness and recreational facilities furnished by the employing establishment
outside of official work hours, on or off the premises, are not compensable if the
employee was not participating in a structured PFP. The mere fact that the
employing establishment allows employees to use its facilities on their own time does
not create a sufficient connection to the employment to bring any resulting injury
within the coverage of the Act.

C. All Forms CA-1 which attribute an injury to PFP activity must be accompanied
by a statement from the employee's supervisor indicating that the employee was
enrolled in the PFP, and that the injury was sustained while the employee was
performing authorized exercises under the program. An assessment test provided as
a part of the program or in a related screening process is considered a
program-authorized exercise. The employee's supervisor must verify that the facts
are as described on Form CA-1. If the statement from the supervisor is not
submitted with Form CA-1 it must be requested. The supervisor must obtain this
information from the fitness coordinator.

d. Where a Form CA-2 is filed claiming that an occupational disease is causally
related to the PFP participation, the employee is required to state specifically what
activities caused the condition. A statement must be obtained from the supervisor
showing what exercises were approved to ensure that the activities performed were
authorized under the program.

e. All employees in a PFP must receive medical clearance to participate. CEs
must request a copy of the medical examination report in every case.




2-0804-19 Deleterious Effects of Medical Services Furnished by the Employing
Establishment

19. Deleterious Effects of Medical Services Furnished by the Employing Establishment.
Public Law No. 79-658, approved August 8, 1946, authorized Federal agencies and
government-owned and controlled corporations to establish, by contract or otherwise,
health service programs to provide health services for employees under their respective
jurisdictions. These services are limited to (1) treatments on-the-job illness and dental
conditions requiring emergency attention; (2) pre-employment and other examinations; (3)
referral of employees to private physicians and dentists; and (4) preventive programs
relating to health.

a. An employee who participates voluntarily in the health service program is
considered in the performance of duty on those occasions when such participation
causes absence from regular duties for the specific purpose of obtaining the medical
service offered by the employer. Deleterious effects such as injury while undergoing
periodic medical examination, reaction to agency-sponsored inoculation, or disease
contracted from instrumentation are compensable.

b. Coverage for the deleterious effects of employer provided medical services is
limited to employees who are voluntary participants in the employer's sponsored
health service program and, only for the effects of treatment for on-the-job illness
and dental conditions requiring emergency attention. Coverage for deleterious
effects does not extend beyond the immediate service contemplated by P.L.-658;
therefore it does not follow the employee who is referred for, or obtains, outside
medical services.

C. The medical procedures involved in a pre-employment medical examination
come within the rule for coverage provided the person has already been appointed or
hired when the examination is performed. A prospective employee is not covered for
compensation benefits.

d. Deleterious effects of medical services may be unavoidable or may occur
because of error or agency failure to report examination results to the employee or
to the employee's physician in time to alter the course of a disease. They may also
result from an act such as inadvertently administering the wrong drug, or failure to
inform an employee of positive test results.

e. Following appropriate development, all cases of this type should be referred
to a District Medical Adviser for an opinion on whether the condition claimed was
causally related to the agency medical service or was adversely affected by the
failure to promptly alert the employee or the employee’s physician.




f. This matter was initially addressed in FECA Program Memorandum No. 42
dated March 3, 1966 and was supplemented by Program Memorandum No. 186
dated December 23, 1974 which the Office interpreted as expanding coverage from
on-the-job illness and dental conditions requiring emergency attention to any
medical treatment given by the employing establishment for a non-employment
related condition. The Employee's Compensation Appeals Board criticized this
interpretation in Beverly Sweeney, 37 ECAB 651, noting that it exceeded "any
authority given under the Act or any other statute as regulations.” The Board also
stated that "Neither the Office nor the Board has the authority to enlarge the terms
of the Act nor to make an award of benefits under any terms other than those
specified by law." The Office's interpretation was also contrary to previous Board
decisions, several of which were cited in Sweeney.

The procedures set forth in this section conform to the Board's decision in Sweeney.
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2-0805-1 Purpose and Scope

1.

Purpose and Scope. This chapter contains guidelines for determining the question of

causal relationship as it relates to both traumatic injury and occupational illness. (Further
information concerning specific diseases is contained in FECA PM 2-806 and MEDGUIDE,
while evaluation of medical evidence is discussed in FECA PM 2-810.)

2-0805-2 Types of Causal Relationship

2.

Types of Causal Relationship. An injury or disease may be related to employment

factors in any of four ways, as follows:

a. Direct Causation. This type of relationship is shown when the injury or
factors of employment, through a natural and unbroken sequence, result in the
condition claimed. A fractured arm sustained in a fall would be considered a direct
result of the fall, and a sensorineural hearing loss might likewise be caused directly
by occupational noise exposure over a period of time.

In occupational disease claims, however, the medical evidence needed to support the
relationship will likely require greater rationale than in traumatic injury claims. The
phrase "proximately caused" is used also to designate this kind of relationship.

b. Aggravation. This kind of relationship occurs if a pre-existing condition is
worsened, either temporarily or permanently, by an injury arising in the course of
employment. For instance, a traumatic back injury may aggravate a claimant's
pre-existing degenerative disc disease, and compensation would be payable for the



duration of the aggravation as medically determined.



C.

(@D Temporary aggravation involves a limited period of medical treatment
and/or disability, after which the employee returns to his or her previous
physical status. Compensation is payable only for the period of aggravation
established by the weight of the medical evidence, and not for any disability
caused by the underlying disease. This is true even if the claimant cannot
return to the job held at time of injury because the pre-existing condition will
worsen if he or she does so (see James L. Hearn, 29 ECAB 278).

Temporary aggravations may involve either symptoms or short-term
worsening of a condition. For instance, a claim may be accepted for angina,
which is essentially a symptom, in which case medical treatment and
compensation would be limited to the period of work-related angina and
would not encompass treatment or disability due to the underlying condition.

Likewise, a claimant with a psychiatric condition may suffer a short-term
worsening of the condition which then reverts to its prior state. Both of these
situations qualify as temporary aggravation.

In accepting a case for temporary aggravation of a pre- existing condition,
the Claims Examiner (CE) should note on the CA-800 and in the CMF, and in
correspondence with the claimant, the fact that the acceptance is limited to
temporary aggravation and does not include the underlying condition. It may
also be useful to note the specific dates of the aggravation or the date the
aggravation ceased.

2 Permanent aggravation occurs when a condition will persist
indefinitely due to the effects of the work-related injury or when a condition is
materially worsened such that it will not revert to its previous level of
severity. For instance, an allergy which would have persisted in any event
may be permanently aggravated by exposure to dust and fumes in the
workplace such that subsequent episodes are more severe than they
otherwise would have been.

A case should be accepted for permanent aggravation only after careful
evaluation of all medical evidence of record. Such a finding provides no
additional benefit to the claimant and should not be routinely considered due
to the difficulty involved in rescinding it if the claimant's condition improves.

Acceleration. An employment-related injury or illness may hasten the

development of an underlying condition, and acceleration is said to occur when the
ordinary course of the disease does not account for the speed with which a condition
develops. For example, a claimant's diabetes may be accelerated by a work
schedule which is so erratic that it prohibits the regular food intake required by
persons with this condition. An acceptance for acceleration of a condition carries
the same force as an acceptance for direct causation. That is, the condition has
been accepted with no limitation on its duration or severity.

d.

Precipitation. A latent condition which would not have become manifest but



for the employment is said to have been precipitated by factors of the employment.
For instance, tuberculosis may be latent for a number of years, then become
manifest due to renewed exposure in the workplace. The claim would be accepted
for precipitation, but the acceptance would be limited to the period of work-related
tuberculosis and the OWCP's responsibility for the condition would cease once the
person recovered.

Any ensuing episode of the disease would be considered work-related only if medical
evidence supported such a continued relationship. In this way acceptance for
precipitation may resemble acceptance for temporary aggravation. A claim can also
be accepted for precipitation of a condition with no limit on the duration of the
acceptance.

2-0805-3 Evidence Needed

Evidence Needed. The question of causal relationship is a medical issue which

usually requires reasoned medical opinion for resolution. This evidence must be obtained
from a physician who has examined or treated the claimant for the condition for which
compensation is claimed.

a. Physicians Qualified to Provide Opinions. As defined by 5 U.S.C. 8101, the
term "physician” includes surgeons, osteopathic practitioners, podiatrists, dentists,
clinical psychologists, optometrists and chiropractors within the scope of their
practice as defined by State law. [See FECA PM 3-100.3(a) and (b).] Clinical
psychologists may serve as treating physicians for work-related emotional
conditions. A chiropractor's opinion constitutes medical evidence only if a diagnosis
of subluxation of the spine is made and supported by X-rays (Loras C. Digmann, 34
ECAB 1049). A claims examiner may request the x-ray or the report of x-ray if there
is any indication in the factual or medical evidence that there may not be a
subluxation present.

b. Sources of Medical Evidence. A medical report from the attending physician
is required to consider the issue of causal relationship. This report should include
the physician's diagnosis of the condition found and opinion concerning the
relationship, if any, between the condition and the injury or factors of employment
claimed. The opinion may appear in Form CA-16, Form CA-20 or 20a, Form CA-5 or
5b, or in other medical forms or narrative reports.

c. Obtaining Medical Evidence.

(@9) The CE should determine whether a medical report addressing causal
relationship is contained in the file and, if so, whether the opinion is
rationalized. (In a few situations, as described in paragraph 3d below, a
rationalized opinion is not required.) If no such report is present, the CE
should request it from the claimant except as noted below.




(2) If examination or treatment was obtained from a Federal medical
facility or from the employing agency, it is the OWCP's responsibility to
request reports directly from the physician or hospital involved. Because the
OWCP has requested only a report, a prompt payment form need not be
forwarded with the request, as would be necessary if treatment has been
requested. The agency should be advised that if it fails to provide the
requested information, a decision will be made on the basis of available
evidence.

3) Unless the claimant has established a prima facie case, the CE should
not communicate with providers who attended the claimant in a private
capacity. Where a prima facie case has been established, however, the CE
may sometimes find it desirable to request medical evidence directly from a
private source.

When Medical Opinion is Required.

(@9 When the following criteria are satisfied a case may be accepted
without a medical report:

(@ The condition reported is a minor one which can be identified
on visual inspection by a lay person (e.g., burn, laceration, insect sting
or animal bite);

(b) The injury was witnessed or reported promptly, and no dispute
exists as to the fact of injury; and

(©) No time was lost from work due to disability.

2 In clear-cut traumatic injury claims, where the fact of injury is
established and is clearly competent to cause the condition described (for
instance, a worker falls from a scaffold and breaks an arm), no opinion is
needed. The physician's affirmative statement is sufficient to accept the
claim.

3) In all other traumatic injury claims, rationalized medical opinion
supporting causal relationship is required.

4) In occupational illness claims, a rationalized medical opinion should be
provided by the attending physician. CEs should use discretion, however,
where a condition (such as a ganglion cyst, for example) resulting from only a
few days of exposure is involved and the evidence pertaining to causal
relationship is straightforward with respect to the amount of rationale
required.

(5) In any case where a pre-existing condition involving the same part of
the body is present and the issue of causal relationship therefore involves
aggravation or precipitation, the attending physician must provide rationalized




medical opinion which differentiates between the effects of the employment-
related injury or disease and the pre-existing condition. Such evidence will
permit the proper kind of acceptance (temporary vs. permanent aggravation,
for instance).



e.

(6) Certain other kinds of cases require specialized medical opinions. All
claims for hearing loss due to acoustic trauma require an opinion from a
Board-certified specialist in otolaryngology, and all claims for pulmonary
condition due to exposure to asbestos require an opinion from a
Board-certified pulmonary specialist prior to acceptance.

A claim for emotional condition must be supported by an opinion from a
psychiatrist or clinical psychologist before the condition can be accepted.
Because clinical psychologists are not licensed to treat physical disorders or
prescribe medication, an opinion from a psychiatrist must be obtained where
a non-mental component is present, a functional overlay is implicated, and/or
medication is used.

Evidence Needed if an Underlying Condition Exists. When the issue of causal

relationship involves aggravation, acceleration, or precipitation of a pre-existing
condition, the CE must ensure that the file reflects a full and accurate history of that
condition.

(@D) From the claimant, the CE should obtain:

@ Full details of the pre-existing condition, including the
approximate date it first appeared, the names and addresses of all
physicians who examined or treated the claimant for this condition,
and the approximate dates of such examinations and treatment.

(b) Reports from all physicians who examined or treated the
claimant for the pre-existing condition.

2) From the employing agency, the CE should obtain:

@ A copy of the pre-employment physical examination, if one was
performed.

(b) Copies of any other pertinent medical records at the employing
agency.

(©) A statement from the immediate superior describing the
pre-existing condition, the nature of any complaints made by the
claimant, and any handicap suffered by the claimant in performing his
or her duties because of this condition.

Lack of Evidence or Negative Evidence.

Q) When the attending physician negates causal relationship between the
condition and the employment and no medical evidence to the contrary
appears in the file, the case may properly be disallowed. No other medical
opinion is required to support the denial.




2 When the attending physician is silent with respect to causal
relationship in a primary case, the claim may be denied without further
development. The only exception to this rule is where no opinion is required
(see paragraph 3d(2) above).

2-0805-4 Evaluating Medical Opinions
4. Evaluating Medical Opinions.

a.

Determining Causal Relationship. This process may be fairly simple or very

difficult. The degree of difficulty depends mainly on:

by the

(1 The precise employment factors or the nature of the injury which is
implicated;

2 The nature of the disability or the cause of death for which
compensation is claimed;

3) The time which elapsed between the injury and the onset of the
condition causing disability or death; and
4) The employee's medical history.

The influence of these factors on the question of causal relationship is shown
following examples:

(&) An employee is hit by a truck and is immediately taken to a hospital,
where a fracture of the right femur is found. It is clear that the fracture was
caused by the truck accident, and the report from the attending physician
supporting causal relationship would need no medical rationale.

Ninety days after the injury, symptoms of thrombophlebitis appear in the
right leg and compensation is claimed for this condition. The passage of this
amount of time between the injury and the development of the
thrombophlebitis would create doubt about causal relationship. The report
from the attending physician would need to include medical rationale to
justify an opinion in support of causal relationship.

Six months later, the employee suffers a stroke while sitting quietly in an
easy chair at home. The employee claims additional benefits for the stroke,
alleging it was caused by the original injury. Two reasons now exist for
serious doubt concerning causal relationship: (a) nine months elapsed
between the injury and the stroke, and (b) the original injury involved the
leg, whereas the stroke resulted from a lesion in the brain, and no apparent
physiological connection exists between the two. Any medical opinion in
support of causal relationship would have to be well fortified by medical
rationale. Otherwise, the claimant’'s burden of proof would likely not be met.



2) A nurse becomes disabled by pulmonary tuberculosis after a year of
continuous employment on a ward where active tuberculosis patients were
housed. If all other factors were negative, any medical opinion supporting
causal relationship would require little or no rationale, as it would be apparent
that the most probable source of the infection was in the employment.

If, however, investigation had revealed that the employee lived with a spouse
in whom an advanced case of active pulmonary tuberculosis had been
discovered 60 days before, two probable sources of the infection exist: the
hospital where the employee was exposed for 40 hours per week in an
atmosphere where the hazard was known and appropriate precautions were
taken; and the home, where the hazard was unknown and no precautions
were taken and where the contact was much more intimate and far exceeded
40 hours per week.

Under these circumstances, it would be more difficult to find that the
employment was a proximate cause of the disease and any medical opinion in
support of causal relationship would require a full description of the medical
reasons justifying such an opinion.

Another variation involves the supposition of massive exposure at work and
no exposure in private life, but with a positive skin test for tuberculosis prior
to Federal employment. The major question then would be whether the
current illness is a new disease process or a reactivation of an old one. This
issue would require careful consideration, and any opinion which did not
discuss all relevant factors and contain detailed rationale would not be
sufficient to serve as the basis for a decision.

2-0805-5 Obtaining Additional Medical Opinion

5. Obtaining Additional Medical Opinion. When the medical report is prima facie
sufficient but the opinion provided is unrationalized or speculative, the CE may find that
causal relationship cannot be properly determined on the basis of the medical evidence of
record. When this happens, the CE must obtain additional medical evidence. Following is a
description of the format such requests should take and the sources from which additional
opinions may be requested.

a. Statement of Accepted Facts (SOAF). The CE should prepare an SOAF as a
frame of reference (see FECA PM 2-809) and should also state on a separate sheet
of paper the specific questions for which medical opinion is desired. These questions
should be as precise as possible, and they should be tailored to the particular
circumstances of the case and the particular issue at hand.

The CE should avoid asking general questions, those which can be interpreted in
more than one way, and those which suggest a certain answer. For instance, the
question, "If there was an aggravation, was it temporary or permanent?” is
preferable to "When did the temporary aggravation cease?"

b. Avoiding Serial or Piecemeal Handling of Cases. To prevent unnecessary




delays in adjudication, the CE should ensure that all medical issues which need
resolution are identified before requesting additional opinion. For example, if
acceptance of causal relationship will entail a further decision about the extent of
disability, the claimant's fitness for duty, or the appropriateness of medical care,
these issues should be formulated in precise questions to the physician.

The CE may find it useful to imagine all the possible answers to the initial question
and then to consider what information would be needed to take the next action in
accordance with each of the possibilities. This exercise may suggest further
questions which should be posed to the physician.

C. Additional Medical Opinion. The following may be asked to provide further
medical rationale:

(1 Attending Physician. The SOAF and list of questions should be sent to
the attending physician.

2 Second Opinion Specialist. In cases which cannot be adjudicated on
the basis of opinions provided by the attending physician, an opinion will be
requested from a physician who specializes in the pertinent field of medicine.
Form CA-19, Memorandum of Referral to Specialist, may be used to list the
guestions for the specialist. (FECA PM 3-500.3 discusses such referrals.)

3) Referee Specialist. A conflict of medical opinion may be created when
opinions of approximately equal weight appear in the file. When this occurs,
the entire case file is referred to a board-certified specialist in the pertinent

field of medicine. (FECA PM 3-500.4 addresses these referrals.)

2-0805-6 Consequential and Intervening Injuries

6. Consequential and Intervening Injuries. Under certain circumstances an injury
occurring outside performance of duty may affect the compensability of an already-accepted
injury.

a. Consequential Injury. This kind of injury occurs because of weakness or
impairment caused by a work-related injury, and it may affect the same part of the
body as the original injury or a different area altogether. For instance, a claimant
with an accepted knee injury may fall at home because the weakened knee has
buckled. This incident will constitute a consequential injury whether the affected
part of the body is the knee or some other area, such as the back or arm. Or, a
claimant with an injured eye may compensate for loss of functioning by overuse of
the other eye, which may result in a consequential injury. If such an injury is
claimed, the CE should:

(1 Ask the claimant to explain the details of the second injury and give
reasons for believing that it is related to the first;

2 Ask the claimant to furnish a medical report on the second injury




which includes an opinion concerning the relationship between the two
injuries;

3) Obtain an evaluation from the DMA concerning the causal relationship
of the second injury to the first.

b. Intervening Injury. An injury occurring outside the performance of duty to
the same part of the body originally injured is termed an intervening injury if
compensation is claimed subsequent to the second injury. In this case the CE must
determine whether the disability is due to the second injury alone, or whether the
effects of the first injury still contribute to the disability. Unless the second injury
breaks the chain of causation between the original injury and the disability claimed,
the disability will be considered related to the original incident.

When an intervening injury has occurred and a subsequent period of disability has
been claimed, the CE should obtain the following information from the claimant to
resolve the issue of causal relationship:

(1 A statement giving full details of the second incident and copies of all
medical reports pertaining to treatment of this injury; and

2) A medical report containing a reasoned opinion concerning the
relationship between the disability currently claimed and both the original
injury and the intervening injury.

2-0805-7 Psychological Factors Affecting Medical Condition

7. Psychological Factors Affecting Medical Condition. Unlike psychological conditions
which may result from employment factors or from the effects of a specific injury,
psychological factors affecting the medical condition express themselves physically in
conjunction with an injury or illness. The symptoms have no physical basis, nor are they
produced voluntarily. If pain is the only symptom, the term used to designate the condition
s "psychogenic pain disorder." If physical functioning is lost or altered, the term
"conversion disorder" applies.

In either case, the symptom or pain is quite real to the individual involved although there is
no demonstrable physical disorder. (Malingering, on the other hand, is the voluntary
presentation of false or exaggerated symptoms in pursuit of an obvious goal, such as
avoiding work or obtaining financial compensation.)

Indications that psychological factors may be present include apparent lack of recovery
within the usual medical time frame and exaggerated symptoms in comparison with the
objective findings. To be compensable, such factors must be related to the employment
injury rather than to some other aspect of the claimant's life.

The issue of psychological factors should be developed only if the attending physician
indicates that such a component is present and that it is related to the employment injury.
Where such a prima facie case is established, the CE should refer the claimant to a
Board-certified psychiatrist for evaluation and opinion concerning causal relationship.



2-0805-8 High-Risk Employment
8. High-Risk Employment. Certain kinds of employment routinely present situations

which may lead to infection by contact with animals, human blood, bodily secretions, and
other substances. Conditions such as HIV infection and hepatitis B more commonly
represent a work hazard in health care facilities, correctional institutions, and drug
treatment centers, among others, than in Federal workplaces as a whole. Likewise, claims
for brucellosis, anthrax, and similar diseases will most often arise among veterinarians and
others who regularly work with livestock.

a.

Physical Injury and Prophylactic Treatment. For claims based on transmission

of a communicable disease where the means of transmission and the incubation
period are medically feasible, the CE should do the following:

b.

(1 If the source of infection is a known or probable carrier of the disease,
the CE should accept the case for the physical injury involved and authorize
prophylactic treatment (see FECA PM 3-400.7a).

2) If the source of infection is unidentified or the source's status is
unknown, the CE should accept the claim for the physical injury involved.
Prophylactic treatment for the underlying disease will not be an issue, since a
known carrier is not involved.

Testing for Presence of Disease. Incubation periods often last for several

weeks or months (e.g., it is around 120 days for hepatitis B). Therefore, testing for
the presence of the disease following a specific, known exposure may be delayed.
Employees in occupations with high risks of exposure to specific diseases are often
tested for these diseases at fixed intervals (e.g., a phlebotomist may be tested every
three months for HIV infection). If the test results are positive, the CE may accept
the case if:

(@D A known carrier is involved, and the claimant had neither a prior
history of the disease nor exposure outside of employment; or

2) A prior test was negative and a physical injury has been accepted,
even if a known carrier is not involved, if the claimant's occupation puts him
or her at continuous risk for contracting the disease in question and factors
unrelated to work have not been identified as a source of infection. If such
factors are present, the CE must carefully consider the medical probability of
infection both outside and within the sphere of employment, as well as the
incubation period of the disease.
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1. Purpose and Scope. This chapter contains procedures for the initial acceptance of
claims. It supplements information about developing claims (FECA PM 2-0800), the five
basic requirements of a claim (FECA PM 2-0801 through 2-0805), weighing medical
evidence (FECA PM 2-0810), and disability management (FECA PM 2-0600). Also, see FECA
PM 2-1400 for a detailed discussion of disallowances.




2,

Accepting the Claim. In adjudicating the case, the CE must review and evaluate

all material submitted to determine whether the case meets the five basic requirements for
a claim under the FECA (timeliness, civil employee, fact of injury, performance of duty,
causal relationship). If the evidence is sufficient to establish that the five basic
requirements have been met, the CE should take the following actions:

a. Determine what diagnosis or diagnoses to accept based on the medical
documentation of record, and identify the corresponding International Classification
of Diseases (ICD) codes.

(@D) The CE should accept each diagnosis that is causally related to the
work injury, regardless of severity or impact on disability. Cases with
multiple medical conditions are further addressed in paragraph 4 of this
chapter.

2 If the medical evidence establishes that a pre-existing condition was
aggravated, an aggravation should be accepted, not the underlying condition
itself.

b. In traumatic injury cases, determine if Continuation of Pay (COP) is payable.
If COP has been claimed but is not payable, the CE should release a formal decision
with appeal rights denying COP. In occupational disease cases, and in those cases
where the claimant is not entitled to COP but has lost wages as identified by the
receipt of Form CA-7, the CE should determine if compensation is payable in
accordance with timely payment procedures. See FECA PM 2-0807 for further
discussion of COP and PM 2-0901 for further discussion of initial payment of
compensation.

C. Enter the accepted condition(s) (i.e., ICD-9 code(s)) and the correct case
status and adjudication status codes into the Integrated Federal Employees’
Compensation System (iFECS). See FECA PM 2-0401 for details about case status
and adjudication status codes.

d. Advise the claimant by letter of the condition(s) accepted. A letter should be
issued in all formally adjudicated and accepted cases, without exception. The letter
should include the date of injury, name of the employer, accepted work-related
condition(s), information regarding entitlement to COP (if applicable), and
instructions for filing a wage-loss claim (if applicable). A copy of the letter should be




sent to the employing agency, and to the claimant’s representative, if applicable.

e. If the employing agency has challenged the claim and/or controverted COP,
and such challenge or controversion is not upheld, the CE must acknowledge and
respond to the challenge either in the acceptance letter or by separate
correspondence. Responding to challenges is further discussed in paragraph 7 of
this chapter.

f. Review the case to determine if the potential for third party liability exists. If
third party potential exists, the CE should initiate third party subrogation procedures
in accordance with FECA PM 2-1100.

g. Review the case to determine if Disability Management actions are needed.
See paragraph 3 of this chapter.

3. Disability Management Upon Acceptance. At the time the claim is accepted, the
CE should ascertain the claimant’s current work status if it is not clear in the file.

If the claimant is losing time from work, the CE should initiate disability management
actions in accordance with FECA PM 2-0600. If the claimant is working in a limited duty
capacity without wage loss because of the accepted work injury, disability management
actions may also begin.

If upon acceptance, it is clear that disability management is needed because the claimant
has not returned to work, the CE should advise the claimant in the acceptance letter that
OWCEP is evaluating the case to determine what steps are necessary to facilitate medical
recovery and sustainable return to work; such notice will prepare the claimant for the
upcoming disability intervention actions.

4. Multiple Medical Conditions. In many cases, the claimant will claim multiple
conditions on the CA-1 or CA-2. The CE should ensure that all claimed conditions are
addressed at the time of initial adjudication. The action taken by the CE will depend on
whether each claimed condition has been properly developed.




a. If all claimed conditions have been developed, and the evidence of record
supports acceptance of some but not all of the conditions claimed, the CE should
issue an acceptance letter for the compensable conditions and issue a formal
decision with appeal rights denying the remaining claimed conditions. Like any other
formal denial, this decision must make findings of fact and include appeal rights.

b. If multiple conditions have been claimed, the evidence submitted supports
acceptance of some but not all of the conditions, and the remaining conditions have
not been developed, the CE should issue an acceptance letter for the compensable
conditions and concurrently issue a development letter for the remaining claimed
conditions. The development may be undertaken in either the acceptance letter
itself or by separate correspondence.

C. In some instances, the claimant may claim only one medical condition, while
the medical evidence indicates that multiple diagnosed conditions are work-related.
The CE should accept each diagnosis related to the work injury, regardless of
severity or impact on disability. For example, a claimant slips and falls on ice in the
course of employment, and a left hip contusion and left knee medial meniscus tear
are diagnosed by a physician in the emergency room. Even if the left knee condition
becomes the predominant cause for disability and need for further treatment, the CE
should also accept the left hip contusion, assuming the five basic requirements are
met.

5. Resolved Conditions. In some instances the medical evidence will support that a
condition being accepted at the time of adjudication has already resolved. In these
situations, a determination regarding ongoing entitlement may be addressed in the
acceptance letter. This is particularly important if there is evidence of ongoing treatment
for another non-work related, but similar, condition.

In this instance, the CE cannot state that the work-related condition has resolved and close
the case without providing the claimant the opportunity to exercise appeal rights. For this
reason, the CE must cite the evidence that demonstrates the condition has resolved in the
acceptance letter, attach a copy of the medical evidence to the acceptance letter, and
include appeal rights. For medical bill processing purposes, the case should first be
adjudicated for the acceptance with appropriate case status and adjudication codes, before
updating iFECS with the final coding of C3/D5.

Where multiple conditions have been accepted, the medical evidence may support that one
or more condition has resolved while residuals are ongoing for remaining accepted
conditions. Such cases should be open for benefits related to the ongoing accepted
conditions while finding no further entitlement for those conditions which have resolved.



The following sample language may be used when an accepted condition has clearly
resolved: Your claim has been accepted for a cervical strain, resolved by April 1, 2011. In a
report dated April 1, 2011, your treating physician stated that your examination resulted in
normal findings and the cervical strain had completely resolved. A copy of this April 1, 2011
report is enclosed. Therefore, no further benefits for a cervical strain will be covered after
the date of this letter.If you disagree, please refer to the attached appeal rights.

6. Accepting and Simultaneously Closing a Case. The Office should
administratively close a case at the time of adjudication if the treating physician has
released the claimant from care and/or advised the claimant to return only on an
as-needed, or “prn,” basis. This often occurs with minor conditions such as sprains/strains
and contusions.

The CE should properly notify the claimant in the acceptance letter that the case has been
closed. Appeal rights need not be attached, as such a closure is not a termination of
benefits and would still allow the claimant to pursue reopening his or her claim (e.g. by
filing Form CA-2a, Notice of Recurrence). For medical bill processing purposes, the case
should first be adjudicated with appropriate case status and adjudication status codes and
saved before updating the final coding to C5/AM.

Sample language: On April 16, 2011, your physician released you from care to return on
an as-needed (prn) basis. Therefore, your case has been administratively closed with no
need for further medical care anticipated. This will allow authorized medical bills submitted
for payment to be processed for a period of 120 days from the date of this letter. Form
CA-2a, Notice of Recurrence, may be filed in the event further medical care is needed.

7. Addressing Employing Agency Challenges/Controversions. A controversion is
an employing agency’s dispute, challenge, or denial of the validity of a claim for COP. An
employing agency may controvert COP based on one of nine statutory exclusions (see FECA
PM 2-0807) or challenge the claim as a whole based on other objections associated with the
five basic requirements for FECA coverage. The term “controversion” applies specifically to
the issue of COP. The agency may pay COP but challenge the claim itself; controvert COP
(based on a statutory exclusion) but not challenge the claim; or controvert COP and
challenge the claim.

The CE must be mindful of the nature, strength and logic of the employing agency’s
objection and thoroughly develop the controversion or challenge if necessary. A
controversion or challenge can be addressed in the development letter or acceptance letter
with a copy to the employing agency or in a separate narrative letter to the agency.

The CE must provide a response to the employing agency’s challenge or controversion if the
claim is accepted and COP is approved. This would also include situations where no specific
reason or argument is provided by the agency in support of its objection. The CE should
provide such notification within the body of the acceptance letter or by separate letter. In
some instances it will be more appropriate to notify the agency by separate letter or by
using Form Letter CA-1038; however, notification should be provided at the time of
acceptance. The CE should sufficiently explain the basis for approving COP or the claim by
specifically referencing each challenge and explaining how the evidence of record was used



to support the acceptance of the case. The facts or dates of medical reports which led to
the determination should be clearly stated.

Sample language to Employing Agency addressing a challenge of a claim: It is noted that
you challenged this claim due to a lack of medical evidence establishing causal relationship.
The evidence, however, supports that this employee is a Federal employee who sustained a
traumatic injury in the performance of duty; therefore, the case has been accepted. Even
though you indicated that there was a lack of medical evidence, we have received a report
from Dr. John Smith dated March 31, 2011 supporting causal relationship in this case. The
injury was clearly established (the claimant fell on ice) and the attending physician
diagnosed a right knee meniscus tear as a result of the injury.

8. Aggravation of a Medical Condition. A claimant may sustain an aggravation of a
pre-existing condition due to an injury arising in the course of employment. This could

result from a traumatic event or exposure to hazardous conditions.

In determining whether a pre-existing medical condition has been aggravated by an injury
or by job duties, causal relationship can only be established by medical evidence. Where
medical evidence establishes that a pre-existing condition was aggravated, an aggravation
should be accepted, not the underlying condition. The CE should accept either a temporary
or permanent aggravation, depending on the medical evidence of record. A permanent
aggravation should only be accepted after careful evaluation of the weight of the medical
evidence of record, as discussed in FECA PM 2-0805.

A CE can neither diagnose nor medically determine the extent and duration of an
aggravation or any disability associated with the aggravation. This determination must be
made based on the medical evidence. The extent and duration of work-related aggravation
is one of the critical areas that should always be developed when an aggravation is
diagnosed.

The CE should define in the acceptance letter exactly what type of aggravation is being
accepted, whether temporary or permanent. If the accepted aggravation has ceased, the
acceptance letter should state the date that the accepted aggravation is considered to have
ended by citing the specific medical evidence used to make that determination. The CE
should also consider whether the case is in posture for termination of ongoing benefits at
the time of acceptance, in which case appeal rights must be attached (see paragraph 5 of
the chapter). If it remains unclear whether the temporary aggravation has resolved, the CE
should include questions to the attending physician (or write to the physician directly) at the
time of acceptance in order to develop when the temporary aggravation is expected to
subside or return to baseline, or pre-injury, status.

If the aggravation is temporary and leaves no permanent residuals, the claimant is entitled
to compensation only for the period of disability related to the aggravation. This is true even
when the claimant is found medically disqualified to continue in his or her regular job
because of the effect which the employment factors might have on the pre-existing



condition. When the claimant's inability to continue working is due to the underlying
condition, without any contribution from the employment, compensation is no longer
payable.

The Employees’ Compensation Appeals Board (ECAB) has held that where an employee
claims an aggravation of a preexisting condition, the employee must provide a rationalized
medical opinion discussing the nature of the condition, including its natural or traditional
course, and how the underlying condition was affected by the employment. See Newton Ky
Chung (39 ECAB 919 (1988) and Ragquel Navedo-Cruz, Docket No. 96-1558; Issued May
1, 1998).

9. Risk of Future Exposure. Generally speaking, a wage-loss claim due to the risk of
future exposure or prevention of future injury (prophylactic measures) is not compensable.

When an employee cannot work due to risk of future exposure, the CE must determine
whether the susceptibility is due to the employee's exposure on the job site, or if it
pre-existed such exposure. Such disability is compensable only if it is due to exposure on
the job.

As ECAB held in Dennis L. O'Neill (29 ECAB 151) and clarified in James L. Hearn (29 ECAB
278), when an employee has suffered a work-related injury which results in permanent
residuals, disability for work may result when additional exposure to the implicated
employment conditions would further endanger the employee's health, although the
residuals of the injury alone might not be disabling.

For instance, since exposure to asbestos dust generally results in permanent and
irreversible changes in the pulmonary system, medical evidence may state that continued
employment in a certain job or work environment is contraindicated due to the dangers of
continued exposure. If the employing agency cannot provide employment in an
environment that conforms to the medically allowed level, the claimant will be entitled to
compensation. If the impairment is sufficient to disable the individual for his or her
customary employment, the CE should refer the claimant for vocational rehabilitation
services.

On the other hand, if employment factors aggravate a pre-existing condition, the claimant is
entitled only to compensation for the period of disability related to the aggravation, if the
aggravation is temporary and leaves no permanent residuals. This is true even if the
claimant is found medically disqualified to continue in his or her regular job because of the
effect which the employment factors might have on the pre-existing condition. The
claimant’s inability to continue working is due to the underlying condition, without any
contribution from the employment, and therefore compensation is not payable.

2-0807 CONTINUATION OF PAY AND INITIAL
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2-0807-1 Purpose

1. Purpose. The purpose of this chapter is to furnish information and instructions
necessary for the Claims Examiner (CE) to understand and implement the provisions of the
FECA pertaining to continuation of pay (COP), which are found at 5 U.S.C. 8118, and to
make initial payments in a timely manner.

2-0807-2 Statutory Provisions

2. Statutory Provisions. Effective September 7, 1974, the FECA was amended to
authorize the employing agency to continue an employee's pay for a period not to exceed
45 calendar days of disability, pending the OWCP's determination of the employee’s claim
for compensation. COP applies only to traumatic, disabling injuries occurring on or after
November 6, 1974 and reported on an OWCP claim form within 30 days.

The intent of the COP provision is to eliminate interruption in the employee's income for the



period immediately following a job-related traumatic injury, not to increase the amount of
compensation. The COP provision eliminates interruption of pay for the great majority of
employees injured on or after November 6, 1974.

2-0807-3 COP Defined
3. COP Defined. COP is the continuance of the employee's regular pay for a period not
to exceed 45 calendar days of disability. 20.C.F.R. 10.200.

a. Disability. The employee is entitled to continued pay when he or she is totally
disabled for work, or partially disabled for work, with reassignment by personnel
action to a lower grade or position with lower rate of pay.

b. Lost Elements of Pay. If the effects of the injury require that an employee
lose elements of pay (e.g., the assignment of a night shift worker to a day shift in
order to perform prescribed light duty), COP should be granted for the lost elements
of pay (e.g., the night differential).

C. Light Duty. Informal assignment of light or restricted duties, without a
personnel action and without loss of pay, is not counted as continued pay under
section 8118 and does not decrease the number of days available to the claimant. 20
C.F.R. 10.217.

d. Relationship to Compensation. COP during the 45-day period is not
considered compensation as defined by 5 U.S.C. 8101(12) and therefore is subject to
income tax, retirement and other deductions. 20 C.F.R. 10.200(a). Other benefits
provided under the FECA during the 45-day period, however, such as medical care
and transportation, are considered compensation.

2-0807-4 Traumatic Injury

4. Traumatic Injury. A traumatic injury is defined as a condition of the body caused by a
specific event or incident, or series of events or incidents, within a single workday or shift.
Such condition must be caused by external force, including stress or strain, which is
identifiable as to time and place of occurrence and member or function of the body affected.
20 C.F.R. 10.5(ee). Such an injury is distinguishable from an occupational disease or illness
in that the latter is produced by systemic infection; continued or repeated stress or strain;
exposure to toxins, poisons, or fumes; or other continued or repeated exposure to
conditions of the work environment over more than one work day or shift. 20 C.F.R.
10.5(9).

The following examples should aid in distinguishing between a traumatic injury and an
occupational illness:

a. Traumatic Injury. If an air traffic controller was issuing instructions to the
pilot of an airplane which subsequently crashed, and the controller developed a
medical condition following the crash because of "emotional stress,” it must be
concluded that the employee suffered a "traumatic injury.” The airplane crash was a
specific incident which occurred within a single day or work shift, which accords with
the definition of "traumatic injury" contained in 20 CFR 10.5(ee).




b. Occupational Disease. If an air traffic controller develops a medical condition
because of daily pressures, adverse effects of shift changes, or harassment by
supervisors, the claim would be based on occupational iliness.




2-0807-5 Employee Status
5. Employee Status. The eligibility of certain groups of employees to receive COP is
determined by statute and regulation:

a. Statutory Exclusions. Persons appointed to serve on the office staff of a
former President are considered to be Federal employees, but they are specifically
excluded from entitlement to COP. Persons listed in subsections "i" through "iv" of 5
U.S.C. 8101(1)(E) are expressly excluded from COP because they are not employees
within the meaning of the Act.

b. Separate Legislation. Persons whose entitlement to FECA benefits depends
on separate legislation are also excluded from COP. In many of these cases,
entitlement to compensation begins from the date such persons are discharged from
the programs in which they are enrolled, such as the Peace Corps, Job Corps, and
Youth Conservation Corps. In other instances, the employment status and/or pay
rate is too uncertain to make specific determinations (i.e., Work Study students, Civil
Air Patrol Volunteers, and non-Federal law enforcement officers), 20 C.F.R.
10.200(c).

C. Individuals Serving Without Pay or for Nominal Pay. Persons whose
employment status for compensation purposes is determined under 5 U.S.C.
8101(1)(B) (e.g., consultants and volunteers) work without pay or for nominal pay,
and they are generally not carried in a regular, continuing pay status. While these
individuals render personal service to the United States similar to civil officers and
employees, they are not entitled to COP, 20 C.F.R. 10.200(c).

d. Non-Citizens and Non-Residents. Persons who are not citizens or residents of
the United States or Canada, and who are injured while working outside the
continental United States or Canada, are covered under the provisions of 5 U.S.C.
8137 and are excluded from COP, 20 C.F.R. 10.220(b).

Panamanian nationals employed by any agency of the U. S. government,
including the Panama Canal Commission, before October 1, 1979 are entitled to COP.
Those hired on or after that date, however, are not entitled to COP.

e. Jurors. Any person serving as a petit or grand juror subject to Chapter 121 of
Title 28 is entitled to coverage under the FECA, whether or not he/she is also a
Federal employee. In order to be entitled to COP, however, the juror must be a
Federal employee, 20 C.F.R. 10.200(c).

f. Temporary Employees. Persons in this category are civil employees of the
Federal government and are included under the provisions of 5 U.S.C. 8118. The
fact that their employment would not have continued is not considered sufficient
reason to exclude them from coverage. (See paragraph 14.c below). Like any other
employee, however, a temporary employee who first reports a traumatic injury after
the employment is terminated is not entitled to COP, 20 C.F.R. 10.220(d).




2-0807-6 Period of Entitlement

6. Period of Entitlement. The 45 days during which pay may be continued are calendar
days, not work days, 20 C.F.R. 10.215.

a. Beginning of Period. If the employee has stopped work due to the disabling
effects of a traumatic injury, the period begins with the first full day or shift of the
disability, provided that it begins within 45 days of the injury. The employing agency
will keep the employee in a pay status or grant administrative leave for any fraction
of a day or shift lost on the date of injury, with no charge to the 45-day period. Only
if the injury occurs before the beginning of the work day may the date of injury be
charged to COP. The following examples are provided to assist the CE in
determining when the 45-day period begins:

(1 An employee is injured on Friday afternoon, stops work and obtains
medical treatment. The employee performs no work on Saturday or Sunday
(since those are regular days off), but returns to work on Monday and works
four hours of a usual eight-hour shift. If medical information shows the
employee was disabled on Saturday, the 45-day period began on Saturday.
Monday (a day when the employee is only partially disabled) would also be
charged as a full day against the 45-day period.

2) The employee is only partially disabled following the injury, and
continues to work several hours each work day. The 45-day period would
commence the day following the date of injury. Thereafter, each day or
partial day of absence from work is chargeable against the 45-day period.

b. Portion of Day. If the employee stops work for a portion of a day or shift
other than the day of injury, such day or shift will be counted as one calendar (full)
day for purposes of tolling the 45 days. The employee, however, is not entitled to
COP for the entire day or shift if work is available for the remaining partial shift. For
instance, an employee who is scheduled to work an eight-hour day and who must
lose three hours in order to receive physical therapy for the effects of the injury will
be charged COP as follows:

(¢H) If work is available for the rest of the day, the employee is entitled to
three hours of COP for that day or shift even though one full calendar day will
be charged against the 45-day limit. If the employee is absent for all or any
portion of the remaining five hours, the absence would be covered by leave,
LWOP, AWOL, etc., as appropriate, since absence beyond the time needed to
obtain the physical therapy cannot be charged to COP.

(2) If the employing agency does not allow the employee to work a partial
shift, the employee is entitled to COP for the entire shift. For example, rural
letter carriers are often not allowed to work partial shifts due to the nature of
their work. Therefore, if they obtain medical care for employment-related
injuries during work hours, they will likely be absent for the entire shift, and
will therefore be entitled to COP.




C. End of Period. The claimant's entitlement to COP must begin within 45 days
of the date of injury, whether its use results from disability due to the original injury
or the need for medical care. However, where continuing days of COP bridge the
45th day, pay may be continued until entitlement is exhausted or the claimant
returns to work. (See paragraph 13 below concerning payment of COP during
recurrences of disability.)

2-0807-7 Employee Responsibility
7. Employee Responsibility. The injured employee or someone acting on his or her
behalf is responsible for the following:

a. Notice of Injury. The employee must provide a written report on Form CA-1
to the employing agency within 30 days of the injury. 20 C.F.R. 10.210(a). Another
OWCP-approved form, such as Form CA-2, CA-2a, or CA-7, which contains words of
claim, can be used to satisfy timely filing requirements.

(@9 The employee’s submission of a sick leave slip or any form of leave
request other than Form CA-1 or CA-2 to the employing agency may not be
construed as an election of leave for disability resulting from a traumatic
injury.

2) The Employees' Compensation Appeals Board held, in the case of
William E. Ostertag, 33 ECAB 1925 (1982), that 5 U.S.C. 8122(d)(3), which
provides that failure to file claim in a timely fashion may be excused for
exceptional circumstances, does not apply to claims for COP.

b. Medical Evidence. The employee must present the employing agency with
medical evidence supporting disability resulting from the claimed traumatic injury
within 10 calendar days after filing a claim for COP. 20 C.F.R. 10.210(b). The
employing agency may continue the employee's pay absent such evidence if the
nature and severity of the injury warrant the continuation. COP may be reinstated
retroactively if payment was not initially authorized but supporting medical evidence
is received later, 20 C.F.R. 10.222(a)(1).

C. Advising the Physician. Where the agency has advised the employee that a
specific alternative position exists, the employee must furnish a description of the
position to the physician and inquire whether and when he or she will be able to
perform such duties. Likewise, where the agency has advised that it is willing to
accommodate the employee's work limitations, the employee must so advise the
attending physician and ask him or her to specify the limitations imposed by the
injury. In both instances the employee must provide the agency with a copy of the
physician's response.



d. Return to Duty. The injured employee must return to work upon notification
by the attending physician that he or she is able to perform regular work or light
duty and the agency has advised that such suitable work is available. If the
employee refuses to do so, the continued absence from work may result in an
overpayment. COP may also be terminated if the employee refuses to respond to
the agency's offer of suitable work within five work days of receipt of the offer. The
agency may make the offer to the employee over the telephone, but must confirm
the offer in writing as soon as possible thereafter.

e. Claiming Compensation. If medical evidence shows that disability is expected
to continue beyond 45 days, the employee should complete Form CA-7 and submit it
to the employing agency on the 40th day of COP.

2-0807-8 Employing Agency Responsibility

8. Employing Agency Responsibility. When an employee has suffered an
employment-related traumatic injury, the employing agency should take action with respect
to the following:

a. Authorizing Medical Care. The agency should promptly authorize medical care
on Form CA-16 and provide OWCP-1500, required for billing by the physician, to the
claimant, 20 C.F.R. 10.211(a). If the supervisor is not certain that the injury
occurred in the performance of duty, item 6B on Form CA-16 should be checked.

b. Providing Notice of Injury. The supervisor should furnish Form CA-1 to the
employee or to someone acting on his or her behalf for completion of the employee's
portion of the form and return to the employee the "Receipt of Notice of Injury.” 20
C.F.R. 10.211(a)

C. Right of Election. The agency will notify the employee of the right to elect
COP or to use annual or sick leave or LWORP if the injury is disabling, and that leave
used counts against the 45-day COP period, 20 C.F.R. 10.211(b).

d. Need for Medical Evidence. The agency will notify the employee of the need
to submit medical evidence of a disabling traumatic injury within 10 calendar days of
the date disability begins or pay may be terminated. It will also supply the employee
with copies of Form CA-17 for completion by the physician providing medical care.

e. Controversion. The agency will inform the employee whether COP will be
controverted and, if so, whether pay will be terminated, and the basis for such action
(the reasons must conform with those indicated in paragraph 9 below). The agency
will also explain the basis for controversion (if any) on Form CA-1 or by separate
narrative report, 20 C.F.R. 10.211(c).

f. Submission of Information. Form CA-1, fully completed by both the employee
and employing agency, together with all other pertinent information and documents,
must be submitted to OWCP by the employing agency within 10 working days (20
C.F.R. 10.211(d)) following the agency's receipt of the completed form from the
employee. In addition, the official superior shall make any additional reports which




OWCP requires.

g. Claim Forms. The agency should provide Form CA-7 to the employee on the
35th day of COP if disability is expected to exceed 45 days and submit the completed
form to OWCP on the 40th day of COP with supporting medical evidence.

h. Return to Duty. The agency is responsible for advising the claimant of his/her
obligation to return to work as soon as possible in accordance with the medical
evidence.

i. Termination of COP. The agency will terminate COP when disability ends, the
45-day period expires, or the employee returns to work, 20 C.F.R. 10.222.

2-0807-9 Controversion

9. Controversion. 20.C.F.R. 10.221. The employing agency may controvert a claim on
the basis of the information submitted by the employee or secured on investigation
("controvert" means to dispute, challenge, or deny the validity of the claim). The agency
may controvert a claim by completing the indicated portion of Form CA-1 and submitting
detailed information in support of the controversion to OWCP. Even though a claim is
controverted, the employing agency must continue the employee’s regular pay unless at
least one of the conditions set forth below is met, in which case the employing agency shall
not pay COP:

a. The disability is a result of an occupational disease or illness, not a result of a
traumatic injury, 20 C.F.R. 10.220(a);

b. The claimant's status as an employee is defined by 5 U.S.C. 8101(1)(B) or
B):;
C. The employee is neither a citizen nor a resident of the United States or

Canada (i.e., a foreign national employed outside the United States or Canada), 20
C.F.R. 10.220(b);

d. The injury occurred off the employing agency's premises and the employee
was not engaged in official "off-premises" duties, 20 C.F.R. 10.220(e);

e. The injury resulted from the employee's willful misconduct, the employee's
intention to bring about the injury or death of himself or herself or of another
person, or the employee's intoxication by alcohol or illegal drugs, which includes any
controlled substance obtained or used without proper medical prescription, 20.C.F.R.
10.220(f);




f. The injury was not reported on a form approved by OWCP within 30 days
following the injury, 20 C.F.R. 10.220(c);

g. Work stoppage first occurred 45 days or more following the injury, 20 C.F.R.
10.220(Q);
h. The employee initially reported the injury after employment was terminated,

20 C.F.R. 10.220(d); or

i. The employee is enrolled in the Civil Air Patrol, Peace Corps, Job Corps, Youth
Conservation Corps, a Work Study Program, or a similar group, 20 C.F.R. 10.200(c).

In all other cases, the employing agency may controvert an employee's right to COP, but
the employee's regular pay shall not be interrupted during the 45-day period unless the
controversion is sustained by OWCP and until the employing agency is so notified.

2-0807-10 Adjudicating the Claim for COP

10. Adjudicating the Claim for COP. The CE should give priority to "terminated pay"
cases and determine whether the employing agency's action is correct, taking the following
steps:

a. If additional information is needed, the CE shall release an appropriate letter
requesting additional information.

b. If COP is denied, the CE will release a decision denying COP.

C. If COP is approved, the CE will release an acceptance letter, which indicates
the accepted condition and notifies the claimant of the procedures to follow if
compensation is claimed. Once a claim is received, the CE will take prompt action on
it; see paragraph 17 below. If the employing agency controverted the claim, it is
entitled to know why the specific objections were not upheld. The CE must make a
finding on the issues raised by the employer, and include an explanation of the
decision on COP.

d. If only a portion of the period of COP can be approved because the employee
did not meet his or her responsibilities as described in paragraph 7 above, the
decision should state the dates for which COP is approved, and explain why other
dates claimed are denied.

e. In a case where a juror who is also a Federal employee is eligible for COP, the
CE should forward a copy of Form CA-1 to the employing agency advising it to
continue the employee's pay beginning the day after the date of the employee's
termination of service as a juror.

The Correspondence Library contains letters that can be used for development and
adjudication of COP.



2-0807-11 Regular Pay

11. Regular Pay. An employee's regular pay is his or her average weekly earnings,
including premium, night or shift differential, holiday pay, Sunday premium pay except to
the extent prohibited by law, or other extra pay, including FLSA pay for firefighters,
emergency medical technicians, and others who earn and use leave on the basis of their
entire tour of duty, 20.C.F.R. 10.216(a).

a. Overtime Pay. Overtime pay may not be included in computing the pay rate
for COP purposes, 20 C.F.R. 10.216(a)(1).

b. Within-Grade Increases and Promotions. Additional money which the
employee would have received but for the injury is included since COP is payment of
salary and not compensation. In situations where the pay rate is computed on the
basis of average weekly earnings during the one year prior to the date of injury, the
weekly pay rate of COP should be increased by the percentage of increase in the
employee’'s actual wage, 20 C.F.R. 10.216(a)(2).

C. Employees with Reqular Schedules. 20 C.F.R. 10.216(b)(1). For a full-time
or part-time employee, either permanent or temporary, in the regular work force
who works the same number of hours per week, the weekly pay rate equals the
number of hours regularly worked each week times the hourly pay rate on the date
of injury, in accordance with the following formula:

H = Hours regularly worked each week
R = Hourly pay rate on date of injury
H x R = Employee's average weekly earnings.

d. Employees with Irregular Schedules. 20 C.F.R. 10.216(b)(2). For a part-time
employee, whether permanent or temporary, in the regular work force who does not
work the same number of hours per week, the weekly pay rate is the average of the
weekly earnings for the year prior to the date of injury, in accordance with the
following formula:

P = Total pay earned during one year period prior to injury (excluding
overtime)

W = Total number of weeks worked

P/W = Employee's average weekly earnings.

For the purposes of this computation, a partial work week is counted as an entire
week.

e. Employees Who Work Intermittently. 20 C.F.R. 10.216(b)(3). For an
intermittent, irregular, or WAE worker who is not a part of the agency's regular
full-time or part-time work force, the weekly pay rate is the average of the
employee's earnings in Federal employment during the year prior to the injury. The
average annual earnings, however, must not be less than 150 times the average
daily wage earned within one year prior to the date of injury (the daily wage is the
hourly rate times 8). The pay rate should be computed using both of the formulas




shown below; the higher result should be accepted as the pay rate.

(1 Establish the average of the employee's weekly earnings during the
year prior to the injury according to the following formula:

P =  Total pay earned during one year prior to injury (excluding
overtime)
W = Total number weeks worked

P/W = Employee's average weekly earnings.
This equation avoids any distortion of the employee's earning power.

(2) Determine the weekly pay rate by multiplying the average daily wage
earned within the year prior to the date of injury by 150:

P =  Total pay earned during one year prior to injury (excluding overtime)
H =  Total number hours worked

P/H =Y (Average hourly pay rate)

Y x 8 x 150/52 = Average weekly earnings.

f. National Guard and Military Reserve. Where membership in the National
Guard or the military reserve is a condition of employment, COP includes military
drill and field training pay only in the limited circumstances where there is an actual
loss of military pay. For example, an individual who at the end of the year has not
completed the physical training requirements sustains an injury and loses military
pay, such loss of military pay must be included in the pay rate for COP purposes. On
the other hand, if the agency is able to provide alternative military training activities
to injured federal employees, so that these injured employees do not actually "lose"
military pay during the 45-day COP period, it is proper not to include such
constructive military pay for COP purposes.

Jurors. The pay rate of jurors is computed in accordance with paragraphs a-e above.
h. Incorrect Pay Rates. Where the agency continues pay at a rate OWCP

subsequently finds incorrect, the CE shall notify the agency of the correct pay rate
and the agency will make the necessary adjustment.




2-0807-12 Delayed Disability

12. Delayed Disability. An injury which does not immediately disable the employee or
require medical care may later cause disability and/or require medical treatment. In such
cases:

a. The employee should complete Form CA-1 in the same manner as if the injury
were immediately disabling and indicate on the form that he or she is continuing to
work. The form should be submitted to the supervisor, who will complete and return
the "Receipt of Notice of Injury."

b. The supervisor will complete the employing agency's portion of Form CA-1
except items which concern work stoppage, and place the CA-1 in the employee's
personnel folder. If disability subsequently occurs, the supervisor will retrieve the
Form CA-1 and complete items concerning work stoppage, noting on the form the
date these items were completed to clarify the reason for the delay in submitting the
form. The form should be transmitted to OWCP in the usual manner, and pay should
be continued as described above, as long as 45 days have not elapsed from the date
of injury.

2-0807-13 Recurrence of Disability

13. Recurrence of Disability. 20 C.F.R. 10.207. If an employee returns to work following
a work stoppage, without using all 45 days of COP, and then suffers a recurrence of
disability within 45 days of the first return to duty, he or she should submit a completed
Form CA-2a, and may elect to use the remaining days of COP.

Time lost on the day of injury that is charged to administrative leave is considered a work
stoppage, whether the time is used to obtain medical treatment or for disability. If the time
away from work is so minimal that no administrative leave is charged, such as a brief visit
to the health unit, this is not considered a work stoppage for the purpose of tolling time. If
the 45-day entitlement has been exhausted, however, or the recurrence begins more than
45 days after the employee first returned to work, the employing agency may not pay COP.
Rather, the employee should claim compensation for wage loss on FormCA-7.

For example, an employee is injured on January 1. The employing agency provides
several hours of administrative leave, enabling the employee to obtain medical
attention. On January 2, the employee works a full day. The employee is not
disabled due to the injury until February 10, but is disabled and off work February
10, 11, and 12 and receives COP for those three days. The employee returns to
work on February 13 and does not lose any further time from work due to the injury
until March 17; but on March 17, 18 and 19 he again loses time from work due to
the disability. The 45-day period begins to run when the employee returned to work
on January 2 because work stoppage occurred at the time of injury, even though it
was covered by administrative leave. The employee is entitled to COP for the time
lost in February, but is not entitled to COP for time lost in March as it is more than
45 days since the first return to work.



COP is paid for the entire period of any continuous disability which extends beyond the
45-day limit as long as the 45 days have not been used. Any valid period of entitlement to
COP for the injury must begin, however, within 45 days of the injury or of the first return to
work after the injury.

2-0807-14 Interruption, Suspension and Termination of COP
14. Interruption, Suspension and Termination of COP.

a. Effect of Disciplinary Action. 20 C.F.R. 10.222(b). COP may be terminated
when a preliminary notice of disciplinary action is issued before the injury and
becomes final during the COP period. The CE must ensure that the case file contains
documentation that the preliminary notice of termination was in fact issued prior to
the date of injury. Where these conditions are not met, the CE must advise the
agency to continue pay.

b. Effect of Refusal/Obstruction of Medical Examination. If an employee refuses
to submit to or obstructs an examination required by the Office under the provisions
of 5 U.S.C. 8123(a), COP paid or payable during the period of the refusal is forfeited
and is subject to recovery by the employing agency. Action to deny payment of COP
and any subsequent compensation may be taken only if the claimant was advised of
the provisions of 20 CFR 10.323 and 5 U.S.C. 8123(d) when the appointment was
arranged. If a suspension occurs during the COP period, the CE must notify the
agency immediately of the suspension and its effective date 20 C.F.R. 10.223.

C. Criteria for Termination. COP should not be terminated until one of the
following circumstances occurs:

(@9 OWCP advises the agency that pay should be terminated. Where
termination of COP in a specific case depends upon the termination date of
temporary or seasonal employment, the CE should determine the ending date
of employment in accordance with the following:

(@ Seasonal Firefighters--the end of the fire season in the
geographical area as determined by the U.S. Forest Service.

(b) Emergency Firefighters--the date on which other Emergency
Firefighters in the employee's work group would be terminated due to
cessation of activities.



(2)

(©) Census Enumerators--the date on which the employee's
assignment was completed. This is usually the date of completion of
the short-term enumerating project or survey for which the employee
was hired.

(d) Temporary Postal Workers--the date the assignment would
have ended were it not for the injury.

(e) Other seasonal or temporary workers--the date the assignment
would have ended were it not for the injury.

The 45-day period expires, except that an employee who is scheduled

to be separated and suffers a traumatic injury on or before the separation
date shall be separated regardless of the injury. The employee is not entitled
to COP after the date of termination.

(3

@ In the case of permanent employees, the date of termination
must be established in writing prior to the injury.

(b) In the case of temporary employees, the notice of appointment
often indicates the date on which the appointment expires. If a
temporary worker's term of employment is changed, written notice of
the change is necessary to support termination of COP at an earlier
date.

The agency is advised by the attending physician that the employee is

no longer disabled.

@ The phrase "no longer disabled" applies to regular work.
Obviously, COP should be discontinued when an employee returns to
full regular duty.

(b) The employing agency should also terminate COP when a
partially disabled employee returns to full-time suitable light duty
without official reassignment and without pay loss.



e.

(©) When the physician's report indicates the employee is capable
of performing light duty, the employee is required to accept any
reasonable offer of suitable light or limited duty. If the employee
refuses to accept the work offered, COP should be terminated. OWCP
will then resolve the dispute on the basis of evidence submitted (see
paragraph 16.b below.

Absence of Medical Evidence.

Q) The employing agency may terminate COP or refuse to retroactively
convert previously used leave to COP for the reason that medical evidence
which on its face supports disability due to a work-related injury is not
received within 10 calendar days after the claim is submitted (unless the
employer's own investigation shows disability to exist). Where the medical
evidence is later provided for the period in question, the CE should send a
copy of it to the agency with instructions to reinstate COP retroactive to the
date of termination, or to convert and restore previously used leave, 20
C.F.R. 10.222(a)(1).

(2) The decision to terminate COP rests primarily with the official superior,
who may have particular knowledge of the circumstances of the injury and
choose not to terminate COP even if medical evidence has not been
submitted. Therefore, the CE should not direct the agency to terminate COP
ten calendar days after the employee claimed COP. The CE is still
responsible, however, for advising the employee to submit supporting medical
evidence and to deny the claim on burden of proof if the evidence is not
submitted in a timely manner.

Effect of Intoxication. In order to uphold the termination of COP on the basis

of intoxication by alcohol or illegal drugs, it must be established that the use of the
substance was the proximate cause of the injury. Where use of an illegal drug is
alleged, it must also be shown that the substance was controlled and that it was
obtained or used illegally. If these conditions are not met, the CE should advise the
agency to pay COP on a retroactive basis.



2-0807-15 Relationships Between Leave Usage, COP and Compensation

15.

Relationships Between Leave Usage, COP and Compensation.

a. An employee may use annual or sick leave to cover all or part of an absence
due to injury but the employee's compensation for disability does not begin, and the
waiting period specified by 5 U.S.C. 8117(1) does not begin to run, until COP
terminates and any use of leave ends.

b. If an employee elects sick or annual leave, entitlement to COP is not
preserved. Each full or partial day for which the employee is absent from work due
to a disability will be counted as one day against entitlement to COP, regardless of
whether sick or annual leave is used. Therefore, while an employee may use COP
intermittently along with sick or annual leave, entitlement is not extended beyond 45
days of combined absences.

C. An election of sick or annual leave during the 45-day period is not considered
irrevocable. If an employee has elected sick or annual leave for the period and then
wishes to elect COP, the agency is required to make such a change on a prospective
basis (from the date of the employee's request). The employee may also receive
COP in lieu of previously requested annual or sick leave, provided the request is
made within one year of the date the leave was used or the claim was approved,
whichever is later. The claimant must provide medical evidence of disability (see
paragraph 7b above). Where timely request is made, the employing agency is to
convert the leave used to COP and restore the leave to the employee.

d. If the leave balance of an employee who first elects leave is not sufficient to
cover all disability during the 45-day period, COP may be elected retroactive to the
date that the leave ran out and wage loss began. The employing agency should not
wait, however, for a disabled employee to change the election from leave to COP.
When leave runs out the agency is required to convert the employee to COP status
immediately.

e. If OWCP denies a claim for COP, the amount paid will be charged to sick or
annual leave at the option of the employee or shall be deemed an overpayment
within the meaning of 5 U.S.C. 5584. 20 C.F.R. 10.224

2-0807-16 Light Duty Offers

16.

Light Duty Offers. Employing agencies are expected to try to provide light duty

during COP, and claimants are expected to accept suitable offers of work.

a. Acceptance of Job. If such a job is accepted, the following considerations
apply:

(@H) COP is chargeable only when the claimant has been formally assigned
to an established job which is normally paid at a lower salary and would
otherwise result in loss of income to the employee. COP must be charged
against the employee's 45-day entitlement if personnel action has been taken
to:







b.

€)) Assign or detail the employee to an identified position which is
classified at a lower salary level than that earned by the employee
when injured.

(b) Change the employee to a lower grade, or to a lower rate of
basic pay.

The employee must be furnished with documentation of the personnel action
prior to its effective date.

(2) The agency should report return to work at a light duty assignment.
Form CA-3 may be used for this purpose, but is not required. If the
employee worked at a lower paying job but received the full pay of his or her
normal job, the difference between the employee’'s regular pay and the pay
for the light duty job represents COP paid.

Refusal of Job. Where the claimant refuses or fails to respond to an offer of

work, the CE must determine the suitability of the offered work and, where
indicated, provide the employee an opportunity to submit his or her reasons for the

refusal.

The following guidelines should be used with respect to the payment of

compensation following the 45-day COP period if the agency's written job offer
(including the description and physical requirements of the job) is received prior to
or with Form CA-7:

Q) If the duties and physical requirements of the offered work are not
compatible with the employee's work restrictions as established by the
employee's attending physician, the employing agency should be so advised
and instructed to reinstate COP retroactive to the date of termination.
Compensation should be initiated, if appropriate, at the expiration of the COP
period. If the work restrictions established by the attending physician are not
on file, the employing agency should be asked by telephone to submit the
report as soon as possible.

2) If the job is found to be suitable, the employee must be provided with
the opportunity to submit his or her reasons for the refusal within 30 days.
Compensation need not be initiated at the end of the COP period pending
resolution of the issue, even if the claimant's response indicates the need for
further development by the CE (e.g., the claimant makes an unauthorized
change in physicians and submits prima facie evidence from the second
physician indicating that he or she cannot perform the offered work).

@ If the claimant responds and the refusal is found to be justified,
the agency should be instructed to reinstate COP retroactively, and
compensation should be paid for any period of disability after COP
ended.



(b) If the refusal is not found to be reasonable or justified (or the
claimant does not respond within the 30-day period), a formal decision
terminating entitlement to both COP and compensation is to be issued.
Termination of entitlement is effective the date the agency terminated
COP rather than the date of the formal decision. The date of the
agency's termination of COP should be the date the job was available
to the employee.

(3) If the employing agency has terminated COP based on the employee's
refusal of an offer of suitable work but the written job offer (including the
description and physical requirements of the job) is not received prior to or
with Form CA-7, compensation should be initiated as claimed. Once initiated,
compensation should continue, as appropriate, until a final determination is
made concerning the refusal of the offered work.

4 If it is determined subsequently that the refusal was not reasonable, a
formal decision should be issued which denies COP as of the date the agency
terminated pay (since the agency's action was proper) and terminates the
employee's entitlement to compensation as of the beginning date of the next
periodic roll cycle.

If payment was made on the daily roll, the date of termination should be the date of the
employee's refusal (or, if the employee did not respond, the end of the 30-day period
allowed for response), provided compensation has not been paid beyond that date. If
compensation has been paid beyond that date, it should be terminated as of the end of the
last period for which payment was made.

2-0807-17 Timely Payment of Compensation

17. Timely Payment of Compensation. In order to ensure that claimants are not without
income during the period immediately following payment of continuation of pay, the CE
must advise claimants and employing agencies promptly of actions needed to claim
compensation and process any claims on file.

a. Notification of Employee. When a traumatic injury case is accepted, the CE
may notify the claimant of the acceptance, with a copy to the agency. Such
notification must be provided in all cases in which the employing agency has
controverted the claim and should include an explanation (see paragraph 10.c
above). Notification need not be provided in the following situations:

(@9 The claim for compensation is received prior to acceptance of the case.

2) No time has been lost beyond the date of injury.

€)) Form CA-1 shows that the claimant returned to duty prior to the expiration of
the COP period.

4) The medical evidence clearly establishes that the employee will return to work
before the 45th day.




The claimant is primarily responsible for submitting medical evidence and claims for
compensation. The Office is not obligated to continue paying compensation where
no further claim is made and no medical evidence demonstrating continued disability
appears in file.

b.

C.

Monitoring the Claim.

(1 If Form CA-7 has not been received, the CE should place a call-up
(code T) for the 45th day of COP at the time of acceptance where COP is
being paid and disability will likely extend beyond the COP period. When the
call-up expires, the CE should contact the agency to determine whether the
claimant has returned to work and to request submission of the claim for
compensation.

2 Whether or not a Form CA-7 is on file, the CE is expected to use the
authority provided by the FECA to approve a 15-day payment if disability for
the period is supported and wage loss is verified by the agency. The CE
should call the agency to obtain or verify the information needed to approve
payment, requesting written confirmation of information provided verbally.
The employee and agency should be advised that further payment requires a
formal claim and appropriate supporting evidence.

Medical Evidence. Absent information that the claimant has returned to duty,

the CE may authorize the payment of compensation for wage loss based on medical
evidence of injury-related disability for the period claimed or the period for which
compensation is being authorized.

(1 Medical evidence may take the form of:

(@ Form CA-16, Form CA-20 or Form CA-17 with a period of
disability indicated.

(b) Medical notes from the attending physician indicating that the
claimant is not to work until the next scheduled office visit, at which
time he/she will be reevaluated.

(©) Hospital records indicating disability for the period in question.

(d) A current narrative medical report indicating disability for the
period in question or projecting disability through the period claimed.

(2) Payment should not be authorized if the attending physician states
that the employee can return to duty, but the employee does not return,
makes an unauthorized change in physicians, and subsequently submits
medical evidence of disability from the second physician.




d. Period of Payment. To determine the period for which compensation is
payable, the CE must evaluate the medical evidence and determine whether the
daily or periodic roll should be used. See FECA PM 2-811.

(1 Payment may be approved even though the Form CA-7 was signed in
advance of the period claimed, but approval of a claim submitted in advance
should be limited to a period of not more than 30 days from the date of
signature. If the claim was submitted in advance, the CE should verify by
telephone that the employee has not returned to work.

(2) The three-day waiting period must be considered when payments are
approved. Where the period ends on the date the CE is setting up payment,
and medical evidence clearly establishes that disability will extend 15 days or
more after the beginning of wage loss, the CE may extend the period
approved for payment through the 15th day if such an extension will
eliminate the need to withhold waiting days.

€)) When approving payment in advance, the CE must keep in mind the
ACPS cutoff and payment schedule. If the 15-day period ends subsequent to
the cutoff date of the current ACPS payment cycle, the payment will be
processed in the next cycle, and the check will be dated and released a week
later.

e. Pay Rate Information.

(@9) CEs should be alert to situations where entitlement of a dependent
may be questionable. For instance, the claimant may have reported two
different dates of birth for a child now near 18 years of age, or it may not be
clear from the evidence of record whether a child has been adopted formally
or remains a foster child. In such situations, the CE should request
substantiation of dependent status by way of certified copies of birth
certificates, adoption proceedings, or other documentation before augmented
compensation is paid.

(2) Occasionally, the pay rate information furnished by the agency is
insufficient to establish the proper pay rate for compensation purposes.
However, where a usable pay rate appears, it should be used on an interim
basis to avoid delays in making payment. The CE should write to the agency,
with a copy to the employee, advising of the pay rate being used and
requesting the information needed so that adjustment can be made.

3) If the Form CA-7 shows that the claimant received premium pay, shift
or night differential, but the evidence is insufficient to compute the amount of
pay for compensation purposes, compensation should be paid using the base
pay, pending receipt of the requested information on extra pay.




4 If conflicting information appears concerning the salary or pay rate
(e.g., Form CA-1 and Form CA-7 show different pay rates), compensation
should be paid using the lower of the two pay rates until the matter is
resolved.

(5) If the case involves intermittent employment and additional
information to establish the proper pay rate is needed, compensation should
be paid using the "150 times" formula until the needed information is
received. Since the "150 times" formula is the method of last resort, the CE
must attempt to establish a pay rate in accordance with 5 U.S.C. 8114 which
reasonably represents the earning capacity of the injured employee.

(6) If the information is insufficient to establish even a daily pay rate, the
CE should call the agency to obtain at least a minimum figure which can be
used as the basis for the "150 times" formula. The CE should then develop
evidence to establish the correct pay rate.
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2-0808-1 Purpose and Scope

1. Purpose and Scope. This chapter describes the procedures for developing claims
which have resulted or may result in permanent disability or impairment. Entitlement may
include awards for:

a. Permanent total disability, as provided by 5 U.S.C. 8105;

b. Permanent partial disability which results in loss of wage-earning capacity, as
provided by 5 U.S.C. 8106; or

C. Permanent impairment, either total or partial, for which a schedule award
may be paid, as provided by 5 U.S.C. 8107.

This chapter also includes procedures for making awards for disfigurement of the face, head
or neck.

2-0808-2 Impairment and Disability

2. Impairment and Disability. Impairment is a medical concept, and any evaluation of
impairment must rest on medical evidence. Disability, on the other hand, is an economic
concept which reflects a claimant's inability to earn wages comparable to those received
before the injury. The degree of impairment is a major factor in evaluating disability, but it




is not the only one; others include age, education, and work history. The kinds of
permanent disability and impairment are as follows:

a. Permanent Total Disability (PTD). Claimants are rarely considered to have
disability which is permanent and total in nature. Only in catastrophic injuries or
long-standing chronic conditions should this course be considered, and then only
after all attempts to reemploy and/or rehabilitate the claimant have been exhausted.

b. Permanent Partial Disability (PPD). In disability which is permanent in nature
but only partial, compensation is based on the difference between the wages earned
at the time of injury, disability, or recurrence, and the wages the claimant is capable
of earning after the injury. This difference is called loss of wage-earning capacity
(LWEC). Reemploying injured workers and establishing LWEC are discussed in FECA
PM 2-0813 and 2-0814.

C. Permanent Impairment. This term is defined as the loss or loss of use of a
part of the body, whether total or partial. The degree of impairment is established
by medical evidence and expressed as a percentage of loss of the member involved.
Permanent impairment may originate either within the affected member or in
another part of the body. For instance, a back injury may result in impairment to a
leg, for which a schedule award would be payable. A claimant may also receive an
award for more than one part of the body in connection with a single injury.

2-0808-3 Evaluating Potential Permanent Disability or Impairment

3. Evaluating Potential Permanent Disability or Impairment. Case management
procedures require that reminders be set at appropriate intervention points according to the
medical evidence. The Claims Examiner (CE) should also monitor medical reports for the
possibility of eventual impairment to a schedule member and the date by which maximum
medical improvement is expected. If it appears that a schedule award may be payable, the
CE should advise the claimant via Form CA-1053, or the equivalent, of his or her possible
entitlement to such an award.

2-0808-4 Permanent Total Disability

4. Permanent Total Disability. The FECA provides that loss of both hands, arms, feet,
or legs, or the loss of sight of both eyes is prima facie evidence of permanent total
disability. See 5 U.S.C. 8105 (b). It does not necessarily follow, however, that a claimant in
this medical condition should be declared permanently and totally disabled. Some
individuals may be able to work despite such severe handicaps, and the possibility of
rehabilitation and/or reemployment should be explored before any declaration is made.

In very few other cases is it necessary or desirable to make a determination of permanent

and total disability. Such an award confers no additional benefit on the claimant and it can
result in forfeiture of other rights that a claimant may possess under other Federal laws. It
is usually sufficient to continue payments for temporary total disability, even where efforts

to reemploy and/or rehabilitate the claimant have failed.

In the rare instance where such a finding is appropriate, it should be based on the
evaluations of the attending physician, other physicians who have examined the claimant,



and the opinion of the District Medical Advisor (DMA). Such an award does not supersede
any award which may be payable for a schedule disability. Whenever a case involves both
permanent total disability and schedule impairment, the CE should pay the schedule award
and then continue compensation for permanent and total disability at the expiration of the
schedule award.

2-0808-5 Entitlement to Schedule Awards
5. Entitlement to Schedule Awards. Permanent impairment to certain parts of the body

will entitle the claimant to an award of compensation payable for a set number of weeks.

a.

General Considerations.

(1 The length of the award is determined by the provisions of 5 U.S.C.
8107, which also lists the parts of the body which may be considered for such
an award. Additional parts of the body which may be considered are listed in
20 CFR 10.404.

2) In some instances a schedule award may be payable even if the
claimant had a pre-existing loss or loss of use of 100 percent of a member or
function of the body. Cases of this type should be developed to determine
the prior usefulness of the member or function and whether the injury in
Federal employment has diminished any such usefulness, in whole or in part.

3) A schedule award is payable consecutively but not concurrently with
an award for wage loss for the same injury. However, a schedule award may
be paid concurrently with salary reimbursement under the Assisted
Reemployment Program. If the injury occurred on or after September 13,
1957, the schedule award may be paid concurrently with benefits under the
U. S. Civil Service Retirement Act.

4) A schedule award for one injury may be paid concurrently with
compensation for wage loss paid for another injury, as long as the two
injuries do not involve the same part of the body and/or extremity. For
example, a claimant is currently receiving a schedule award for 10%
permanent partial impairment of the right arm due to a work-related right
rotator cuff tear. The claimant files for temporary total disability under
another claim for the same period due to undergoing right carpal tunnel
surgery. Compensation claimed for temporary total disability cannot be paid
since compensation involves the same extremity, the right arm. See JB,
Docket No. 08-1178 issued December 22, 2008; and VP, Docket No. 07-1158
issued December 17, 2007.

(5) Schedule awards unpaid at death. Under 5 U.S.C. 81009, if an
individual has sustained impairment compensable under section 8107(a) of
this title; has filed a valid claim in his lifetime; and dies from a cause other
than the injury before the end of the period specified by the schedule, the
compensation specified by the schedule that is unpaid at his death, whether
or not accrued or due at his death, shall be paid in accordance with the order




of precedence specified by the statute. See Sandra Henley, Docket No.
00-1619 issued April 4, 2002. (The ECAB affirmed the denial of a
schedule award benefit to a widow where her husband who was injured in a
terrorist bombing had not filed a claim for a schedule award during his
lifetime. The ECAB found a valid claim (in writing and with words of claim)
filed by the employee or someone on his behalf must be made during the
employee’s lifetime.)

b. History of Entitlement. Entitlement to schedule awards has been affected by
various legislative changes over the years. Following is a description of coverage
afforded by the FECA during various periods according to date of injury:

(1 Prior to December 7, 1940. No provision for schedule award.

(2) December 7, 1940 to September 12, 1957. Schedule award for 100
percent loss or loss of use of major members only; injury must be to schedule
member itself. No entitlement to compensation for loss of wage-earning
capacity after expiration of the award. (On October 14, 1949, the law was
amended such that schedule awards were payable retroactively to October
14, 1948 for "minor" impairments, such as simple fractures, and retroactive
to January 1, 1940 for "major"” impairments, such as amputations of hands or
feet or loss of vision.)

€)) September 13, 1957 to July 3, 1966. Broadened coverage such that
schedule impairment did not have to be the only residual of the injury.
Permanent impairment had to be confined to the schedule member, however,
so that if any other "significant disability" existed (i.e., any which would
require treatment or cause loss of wage-earning capacity), no schedule award
was payable. However, an employee who had a significant permanent
impairment of a portion of the body not covered by the schedule provisions
(i.e. back) in addition to the loss or loss of use of a schedule member (i.e.
arm) could not receive both a schedule award for the schedule member in
addition to compensation for the loss of wage-earning capacity of the
non-schedule member. In such a case, compensation could only be paid on
the basis of loss of wage-earning capacity.

4) July 4, 1966 to September 6, 1974. Increased coverage to
compensate for loss of wage-earning capacity after schedule award ended;
schedule was payable regardless of location of other "significant disability."
Schedule award available regardless of whether the injury resulted in
impairment to a nonscheduled member (i.e. back) in addition to the loss or
loss of use of a schedule member (i.e. arm). Provision explicitly permitted
payment of both schedule and disability compensation in such circumstances.
(Provision was not made retroactive to any injuries sustained prior to July 4,
1966.)

(5) September 7, 1974 to present. FECA amended to provide for schedule
awards payable for internal organs specified by the Secretary in addition to




those indicated in the FECA. See 5 U.S.C. 8107 (22). The Secretary has
added by regulation the following organs: the breast, kidney, larynx, lung,
penis, testicle, tongue, ovary, uterus/cervix and vulva/vagina. 20 C.F.R. 404.

2-0808-6 Evaluation of Schedule Awards

6.

Evaluation of Schedule Awards.

a. Methods of Evaluation. For impairment ratings calculated on and after May 1,
2009, CEs should advise any physician evaluating permanent impairment to use the
American Medical Association’s Guides to the Evaluation of Permanent Impairment,
Sixth Edition, and to report findings in accordance with those guidelines except as
noted below. (Also, see FECA PM 3-0700.)

(&) Impairment to the lungs should be evaluated in accordance with the
Guides insofar as possible. The percentage of "whole man" impairment will
be multiplied by 312 weeks (twice the award for loss of function of one lung)
to obtain the number of weeks payable; all such awards will be based on the
loss of use of both lungs.

In cases involving anatomical loss by traumatic injury or surgery, the
evaluation will also be based on loss of lung tissue by weight or volume, and
the award will be based on these factors if it results in a greater percentage
of loss than one based on loss of respiratory function. Anatomical loss
awards will be made for one or both lungs as appropriate.

2 Impairment due to pain. Impairment applicable to pain is inclusive as
a component of the medical condition (diagnosis) and not measured
separately unless the pain does not correlate with objective findings or body
part dysfunction. Chapter 3 of the Guides discusses evaluation of pain if it is
not classifiable in the diagnosis based impairment. An example would be
fibromyalgia or pain due to a sprain where no objective findings or identifiable
abnormalities are noted. In no circumstances though should the pain-related
impairment developed under Chapter 3 be considered as an add-on to
impairment determinations based on the criteria listed in Chapters 4 — 17.
When pain is the sole impairment, the physician should have the claimant
complete Appendix 3-1 of the AMA Guidelines, Sixth Edition - Pain Disability
Questionnaire (PDQ), or obtain the necessary information in some other
format.

(3) Impairment resulting from an injury to the spine. While the FECA does
not allow payment for impairment to the spine, a schedule award can be paid
for the extremities if a spinal injury leads to impairment of the arms or legs.
Impairment to the upper or lower extremities that is caused by a spinal injury
should be rated consistent with the article “Rating Spinal Nerve Extremity
Impairment Using the Sixth Edition” in the July/August 2009 edition of the
The Guides Newsletter published by the AMA. This newsletter, which has
been reproduced with the permission of the AMA, is Exhibit 4 in PM 3-0700.




b.

Evidence Required. To support a schedule award, the file must contain

competent medical evidence which:

C.

(@9 Shows that the impairment has reached a permanent and fixed state
and indicates the date on which this occurred ("date of maximum medical
improvement" or MMI);

2 Describes the impairment in sufficient detail for the CE to visualize the
character and degree of disability; and

(3) Gives a percentage of impairment based on a specific diagnosis, not
the body as a whole (except for impairment to the lungs). In members with
dual functions, the physician should address both functions according to the
AMA Guides.

Obtaining Medical Evidence. The attending physician should make the

evaluation whenever possible. The report of the examination must always include
the following:

d.

(@D) A detailed report that includes history of clinical presentation, physical
findings, functional history, clinical studies or objective tests, analysis of
findings, and the appropriate impairment based on the most significant
diagnosis, as well as a discussion of how the impairment rating was
calculated.

(2) Impairment due to amputation is based on the level of the amputation.
The physician’s report must include functional history, physical examination
and clinical studies. Impairment based on proximal diagnosis or range of
motion may be combined with the amputation impairment. However, the
physician must explain the reasoning for combining the additional
impairment.

OWCP Medical Review. After obtaining all necessary medical evidence, the

file should be routed to the DMA for opinion concerning the nature and percentage of
impairment.

(1 The percentage should be computed in accordance with the AMA
Guides, Sixth Edition. As a matter of course, the DMA should provide
rationale for the percentage of impairment specified. When more than one
evaluation of the impairment is present, it will be especially important for the
DMA to provide such medical reasoning.

2) The CE should review the DMA's findings and, if he or she believes that
the impairment has not been correctly described or that the percentage is not
reasonable, a new or supplemental evaluation should be obtained. The CE
should not attempt to assign a different percentage of impairment without
benefit of further medical advice.




2-0808-7 Payment of Schedule Awards

7.

Payment of Schedule Awards.

Computing Awards. The procedures for computing schedule awards are

detailed in FECA PM 2-0901. The CE should key the payment in the case
management system and prepare Form CA-181 (or equivalent), Award of
Compensation.

The CE should keep in mind the following considerations in setting up a schedule

(@9 The MMI date is determined solely on the basis of the medical
evidence. However, a subsequent date may be chosen to start the award if
the DMI falls within a period of compensable disability such that converting
disability payments into a schedule award would be disadvantageous to the
claimant. See Franklin L. Armfield, 28 ECAB 445 (1977).

If a date in the past will result in conversion of a period paid for temporary
total disability (TTD) into payment for schedule award, it may not be chosen
unless the record contains persuasive proof that maximum medical
improvement had in fact been reached on that date. The claimant must be
informed of the right to receive benefits from the Office of Personnel
Management (OPM) during the period. See Marie J. Born, 27 ECAB 623
(1976).

2 Any previous impairment to the member under consideration is
included in calculating the percentage of loss except when:

(@ The prior impairment is due to a previous work-related injury
(and a schedule award has been granted for such prior impairment), in
which case the percentage already paid is subtracted from the total
percentage of impairment; or

(b) The VA has already paid a claimant for a previous impairment
to the same member, in which case an election will be required if the
VA has increased the percentage payable due to the injury in civilian
employment. In this instance, an election will be between the entire
schedule award and all VA benefits prior to any increase on the one
hand, and all VA benefits subsequent to the increase on the other.
Such an election should be offered only for the period of the schedule
award, as any determination of LWEC will involve different entitlement
and require a separate election.

(€)) If a recurrence is accepted for a period which overlaps a schedule
award, it will be necessary to interrupt the schedule award in order to pay for
the period of recurrence. If a recurrent pay rate is established, the claimant
will be entitled to that rate for the balance of the schedule award after the
period of disability attributable to the recurrence has ceased.




b.

4) Where the schedule award represents the first payment for
compensable disability, the claimant's entitlement to CPIs does not begin until
one year after the award begins (see Franklin J. Armfield, 28 ECAB 445
(1977)). Compensable disability includes any period of continuation of pay
(COP) authorized for disability, so that a claimant who has received COP but
not payment of compensation will be entitled to receive CPls one year from
the effective date of the pay rate.

(5) A claimant who enters a vocational rehabilitation program during the
course of a schedule award is entitled to receive compensation at the rate for
TTD. This entitlement is satisfied by schedule award payments as well as
those for TTD. It is therefore not necessary to interrupt a schedule award for
payment of TTD unless the claimant is also receiving an annuity from OPM.
In this case the payments must be converted to TTD and an election must be
obtained, as vocational rehabilitation services cannot be provided to an
individual in receipt of such an annuity.

(6) If a claimant dies during the course of a schedule award from a cause
other than the injury, payment for the remainder of the award may be made
to his or her dependents as specified in 5 U.S.C. 8109. Such payment must
be made at the rate of 2/3, rather than 3/4, for the portion of the award that
runs after the date of death. If no eligible dependents remain, the balance of
the award may not be paid to the estate. If the claimant dies of a cause
related to the injury, death benefits may be paid in accordance with 5 U.S.C.
8133, but the balance of the award is not payable to the survivors.

@) If payment for TTD is interrupted to make a schedule award, such
payments must be resumed at the end of the schedule if the claimant has not
been reemployed or rated for LWEC at the time the award ends (see Goldie
Washington, 31 ECAB 239 (1979)). Therefore, it is extremely important to
establish the claimant's earning capacity before the award ends.

(8) If a schedule award extends for more than one year into the future, a
periodic roll review should be conducted annually. At a minimum, this review
should consist of releasing Form CA-1032 to determine the status of any
dependents. Medical review will be needed if the claimant has not returned to
work.

Claims for Increased Schedule Award. Such claims may be based on

incorrect calculation of the original award or on additional exposure.

(1 If it is determined after payment of a schedule award that the claimant
is entitled to a greater percentage of loss, an amended award should be
issued. The pay rate will remain the same, and the revised award will begin
on the day following the end of the award issued previously.

2 If, on the other hand, the claimant sustains increased impairment at a



later date which is due to work-related factors, an additional award will be
payable if supported by the medical evidence. In this case, the original award
is undisturbed and the new award has its own date of maximum medical
improvement, percent and period.

3) In some instances, particularly in hearing loss cases, a claim for an
additional schedule award will be based on an additional period of exposure.
This constitutes a new claim and should be handled as such. Where a
schedule award is paid before exposure terminates, no additional award will
be paid for periods of less than one year from the beginning date of the last
award or the date of the last exposure, whichever comes first.

If the claimant requests review of such a case, he or she must be asked to
clarify whether the request is for review of the award or for additional
compensation subsequent to the prior award.

€)) If the claimant is requesting review of the award, the case will
be processed as a request for reconsideration, hearing, or appeal,
whichever is applicable.

(b) If the claimant is requesting additional compensation, the CE
will inform the claimant that a new claim should be filed one year after
the beginning date of the last award or the date of last exposure,
whichever occurs first.

4 If a claimant who has received a schedule award calculated under a
previous edition of the AMA Guides is entitled to additional benefits, the
increased award will be calculated according to the Sixth Edition. Should the
subsequent calculation result in a percentage of impairment lower than the
original award (as sometimes occurs), a finding should be made that the
claimant has no more than the percentage of impairment originally awarded,
that the evidence does not establish an increased impairment, and that the
Office has no basis for declaring an overpayment. Similarly, awards made
prior to May 1, 2009 (the effective date for use of the Sixth Edition) should
not be reconsidered merely on the basis that the Guides have changed. (All
permanent partial impairment calculations made on or after May 1, 2009
must be based on the Sixth Edition.)

Between March 7, 1977 and February 23, 1986, the OWCP used only the
frequencies of 1000, 2000, and 3000 cps to determine an award for hearing
loss.

2-0808-8 Disfigurement

8. Disfigurement. If an injury causes serious disfigurement of the face, head, or neck
of a character likely to handicap a claimant in securing or maintaining employment, a
schedule award is payable under 5 U.S.C. 8107(c) (21) if the claimant is employed or
employable. (A claimant who is permanently and totally disabled because of an
employment-related injury is not entitled to a disfigurement award.) Cases of this type



should remain open until it is clearly established whether or not permanent disfigurement of
the face, head or neck has occurred.

Where the evidence shows that the employment injury has caused a permanent scar,
blemish or some other type of deformity or defect, the CE will notify the claimant of the
right to apply for an award.

A claimant who expresses a desire or intent to claim an award for disfigurement will be sent
the proper forms and instructions even if the evidence of record seems to indicate no
permanent disfigurement has occurred.

a. When to Consider a Disfigurement Award. Disfiguring marks on the body
tend to heal slowly, and scars and blemishes that remain after healing tend to fade
and become less prominent with time. Therefore, an award for disfigurement should
not be considered until at least six and preferably 12 months after the last medical
treatment. If a claimant chooses to undergo additional surgery or other treatment,
consideration of an award will be deferred until the additional treatment is
completed.

b. Notification to Claimant. When the evidence shows disfigurement after
healing, the claimant should be notified by Form CA-1094 of the right to apply for an
award. The claimant must complete the front of the form, while the attending
physician should complete the lower portion of the reverse. A new application is
required in any instance where the claimant files for an award prematurely.

C. Other Information Required. Form CA-7 should be submitted if one has not
been filed previously. Only the front of the form need be completed if a
disfigurement award is the only benefit claimed. With the CA-1094 the claimant
must submit two photographs taken within five days of the date of the application,
each showing different views of the disfigurement fairly and accurately portrayed.
The claimant may be reimbursed for the cost of the photographs.

d. OWCP Medical Evaluation. After the CE has gathered the required evidence,
the case will be referred to the District Medical Advisor (DMA). The DMA will review
the photographs submitted along with the medical evidence of record and place a
memorandum in the file describing the disfigurement and stating whether maximum
improvement has occurred. If not, final action on the application for disfigurement
will be deferred.

If the DMA finds maximum improvement has occurred, the concurrence of the
Assistant District Director (ADD) or the District Director (DD) must be obtained. The
parties evaluating the disfigurement will place a memorandum in the file which
states their findings and decision with supporting rationale. The case will then be
returned to the CE for payment of the award or denial of the application.

e. Payment of Award. An award for disfigurement may be paid concurrently
with compensation for temporary total disability.
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2-0809-1 Purpose and Scope
1. Purpose and Scope. This chapter contains guidelines for the preparation of statements of

accepted facts (SOAFs). The SOAF is a concise summary of the relevant facts that will allow a
physician to resolve a particular medical issue. The SOAF can be useful to assist the attending
physician, a second opinion examiner, a referee medical examiner, the District Medical Advisor,
Rehabilitation Counselors, Nurse Case Managers, employing agencies, and others interested in
the facts used by the Office to make determinations about a case.

An accurate and complete SOAF requires that the factual issues pertinent to the claim be
properly developed, weighed and resolved in advance. For information about the
development of particular issues, refer to FECA PM 2-0800, Development of Claims, and the
ensuing chapters addressing the five basic requirements, or to FECA PM 2-0700, Death
Claims.

For a discussion of formulating medical questions and forwarding cases for medical opinion



when the SOAF is completed, refer to FECA PM 2-0810, Developing and Weighing Medical
Evidence and FECA PM Part 3, Medical.

2-0809-2 Introduction

2.

Introduction. The SOAF is one of the most important documents a Claims Examiner

(CE) prepares. It is the written summary of the CE's findings of facts. It serves as a factual
frame of reference for the medical specialist, the CE or other case reviewer. When it is used
by physicians who base their medical opinions solely on the information presented in the
SOAF, the outcome of a claim may depend on its completeness and accuracy. Therefore,
the SOAF must clearly and accurately address the relevant information.

a. The SOAF represents what the OWCP in its capacity as fact finder has
accepted as factual in a particular case. In Leopold J. Gunston, 15 ECAB 83 (1963),
the ECAB stated:

A statement of accepted facts is not a counterpart of a “stipulation of facts”
between adversarial parties in court procedure. In the determination of facts
in a claim for compensation, the [OWCP] is acting in its adjudicatory function
as a trier of the facts.

Given the variation in the factual events which occur in some compensation claims,
the number of issues to be resolved, and the differing courses of medical
development, the CE will need to assess the relevance and validity of factual
evidence and how it should be presented in the SOAF. While some elements will be
common to all SOAFs, inclusion of others will depend on the issue to be resolved and
the history of the injury. The SOAFs prepared in psychological/emotional stress
claims are inherently different from all other types.

b. The SOAF provides the physician a framework from which to formulate an
opinion regarding a particular medical issue or question. It allows the physician to
place the medical questions posed in the larger context of the mechanism of injury,
the requirements of the claimant's job, or the conditions which prevailed in the
workplace. It may also provide the physician with a chronology of events after the
injury.

C. The SOAF is also the means by which factual findings are separated from
medical findings and opinions. This separation of functions is aimed at seeing that
the CE does not inadvertently make medical decisions. Similarly, properly written
SOAFs demonstrate to physicians what OWCP has accepted as factual; clear factual
findings are aimed at preventing physicians from making erroneous factual
assumptions about the case, which could undermine their medical conclusions.

d. In certain circumstances SOAFs are required, and in other situations the CE
may elect to prepare them:

(&) All issues requiring a medical opinion for resolution, except for
those which do not depend on the facts of the claim, should have SOAFs. For
example, a request for surgery for repair of a broken bone where causal




relationship is not an issue would not necessarily require a SOAF. Issues
commonly referred for medical opinion where a SOAF may be required or
useful include causal relationship, extent and duration of disability,
percentage of impairment, and appropriateness of care.

2 To assist an attending physician in formulating a well-founded medical
opinion, the CE may provide the physician with a SOAF and relevant
questions. A SOAF would be particularly indicated in a situation where the
facts as related to or by the physician differ from those accepted by OWCP. A
CE should provide a SOAF when OWCP has evidence such as exposure data
not readily available to or verifiable by the physician.

(3) Due to the complex nature of psychological/emotional stress claims,
this type of claim must have a SOAF written before adjudication. In
psychological/emotional stress claims, the SOAF is particularly important
since the physician’s opinion on causal relationship must be based on an
accurate identification of the implicated work factors. The SOAF is required in
these claims even if the CE decides not to send the claimant for a second
opinion medical examination at the time of adjudication. The complex nature
of the issues inherent in this type of claim necessitates that the facts be
established and documented in a SOAF.

2-0809-3 Responsibilities of the Claims Examiner

3. Responsibilities of the Claims Examiner. The CE has certain obligations both before
and during preparation of the SOAF. In making findings, the CE is obliged to apply
principles of logic and evidence. These guidelines for fact-finding may be based on legal
principles of evidence, Larson’s Workmen’s Compensation Law, OWCP policies, and ECAB
decisions. For more information on fact-finding, see FECA PM 2-0803, Fact of Injury.

a. The CE should first recognize that a medical issue(s) needs resolution and
concisely define that issue. Issues may vary during the life of any claim, and a case
may need multiple referrals for medical opinion.

b. The CE must thoroughly review the case to determine if there is sufficient
evidence to establish the facts of the case. If the facts cannot be established, the CE
is responsible for gathering all the information through development of the case.
(See FECA PM 2-0800.)

C. The CE should define the information needed to form a complete frame of
reference for the physician(s) who will review the medical evidence. Evidence which
may be pertinent to the resolution of one issue may not have any bearing on the
resolution of another. For example, a description of the physical requirements of the
date of injury job would be relevant to the question of whether a claimant may
return to regular duty work but has no relevance with regard to whether surgery is
medically necessary.

d. If there is an apparent disagreement on the factual evidence, the CE may




wish to provide the interested parties an opportunity to comment on the evidence,
statements and documentation submitted as well as a meaningful opportunity to
rebut when allegations are made or conflicting evidence is received. In addition to
seeing that the facts are known to the parties, this process is also a useful vehicle for
developing the claim, refining the issues for the CE, and assisting in the resolution of
conflicts prior to making findings of fact.

e. The CE must determine the facts in a case by weighing the evidence which
has been developed and drawing conclusions based on that evidence. When the
relevant information has been received and the parties to the claim have had a
chance to refute any disputed evidence, the CE is ready to evaluate the evidence for
credibility and validity.

Evidence can be classified as direct or indirect. The value of each varies and is not
fixed for all circumstances. Because direct evidence represents a first-hand account
(such as a witness statement), it is ordinarily assigned greater weight than indirect
evidence, or second-hand knowledge of an event. However, while direct evidence is
generally regarded as superior, it may be overridden by indirect evidence which is
more plausible or internally consistent with all the other facts in a case. For this
reason the CE must exercise discretion and logic in drawing conclusions or making
inferences based on the factual information in a claim.

f. The CE must reach decisions based on the evidence which is received. As the
adjudicator of the claim, the CE may not abdicate this responsibility to others, either
within or outside the OWCP.

g. The CE must present a description of the employment injury or exposure as a
definitive statement of fact without mention of the source from which the information
was derived. In essence, the SOAF contains only what the CE has determined as
factual. For example, in describing an event as fact, the statement would read that
the claimant twisted his right ankle descending stairs, rather than the claimant
“states,” “claims” or “alleges” that he twisted his right ankle descending stairs.

h. The CE must set forth his or her findings in a clear, concise and orderly
statement which is complete with respect to essential details and free of extraneous
material. This is usually best accomplished by describing the facts in chronological
order. The CE must consider all relevant evidence to ensure that the SOAF is
complete and accurate. ECAB has remanded cases even when the omission of
evidence from the SOAF may not materially affect the outcome. See Richard A.
Sroka, 35 ECAB 209 (1983).

2-0809-4 Composition of SOAF

4. Composition of the SOAF. The CE must take several factors into consideration in
constructing a thorough, accurate and complete SOAF. The SOAF is typically written in a
narrative format, with facts presented in an orderly and logical manner. An orderly flow will
ensure that readers are able to quickly understand the case’s critical components.




For some types of claims, such as hearing loss and asbestosis, specific reporting forms have
been developed. In psychological/emotional cases, a SOAF addressing specific elements is
necessary (see Paragraph 5 below). Wherever possible, exposure data, job descriptions or
duties, and other records should be condensed to essential information and incorporated
into the body of the SOAF.

a.

SOAF Writing Method and Style.

(1 All evidence on which the SOAF is based must be in the case record.
The CE may not make findings based on an undocumented conversation or an
investigative report which is not subject to examination or rebuttal. The CE
must also avoid making findings based on similar evidence found in other
case files (e.g., position descriptions).

(2) The SOAF should include a complete record of all pertinent facts
related to the injury or medical condition. The omission of a critical fact
diminishes the validity of a medical opinion or decision as much as an
incorrect statement. Avoiding selective inclusion of facts in the SOAF
prevents a perception of bias and maintains neutrality and objectivity in the
management of the case.

3) Facts should be presented in a chronological order so the reviewer can
visualize the sequence of events.

4) Whenever possible, workplace factors should be quantified so the
physician can correlate the exposure with medical or scientific data on
causality. Examples of quantifiable factual elements include:

(a) Period and length of exposure

(b) Decibel levels of exposure

(©) Concentration of asbestos fibers and other noxious substances
in the air

(d) Weight and size of objects lifted

(e) Number of times a repetitive task is performed

) Frequency and type of workplace confrontations or encounters

A medical opinion based on an accurate SOAF has enhanced probative value,
whereas an opinion based on incorrect or incomplete facts is of diminished
value.

See T.G., Docket No. 07-2231 (issued June 2, 2008). ECAB held that
the physician’s report was not entitled to the special weight of the
medical opinion evidence because it was based on an inaccurate
statement of accepted facts.

See also A.C., Docket No. 07-2423 (issued May 15, 2008). ECAB held
that the statement of accepted facts did not accurately reflect the
conditions the OWCP accepted as employment related and, therefore,
the physician’s report was of diminished probative value and



b.

insufficient to resolve the conflict in medical opinion.

Vague or generic terms such as light, heavy, undue, severe, irregular and
abnormal are to be avoided, since they are subject to great differences of
interpretation.

(5) Facts should be clearly stated. Simple words and direct statements
reduce the potential for ambiguity or misinterpretation. Use of legal terms
and Government jargon should be avoided, since they are unfamiliar to
external case reviewers. The SOAF should present a vivid picture of the
circumstances of a claim so the reader will clearly understand them.

(6) Facts should be stated in a positive voice whenever possible. The CE
should identify facts in terms of what can be verified, rather than what has
not been, or cannot be, determined. For example, a SOAF should include
specific language indicating “The employee lifted ten widgets,” rather than
“The employee lifted less than twenty widgets.”

Length of SOAF. The length will vary depending on the issues to be resolved

and the facts of the case. The test is whether the SOAF covers all material facts in
sufficient detail to provide the physician with a complete picture of the claim without
including superfluous information. There is no minimum length requirement except
to include the items addressed under paragraph 5 below, “Essential Elements.”

C.

(1 In simple cases, a brief SOAF will usually suffice. For instance, where
the only outstanding issue is determining a schedule award, the impairment is
clearly related to the accepted injury, and there is no dispute concerning the
medical evaluations for calculating the rating, the SOAF may be quite brief.

Note: In the case of a schedule award, all medical conditions or impairments
to the schedule member should be listed and the instructions to the medical
examiner should state that all impairments (preexisting, non-employment
related and subsequently developed impairments) must be considered in
calculating the award.

2) In more complex cases, the SOAF will generally need to be longer so
that the CE can fully address the pertinent facts. The SOAF may be multiple
pages in length, although most issues can be adequately addressed in one
page. SOAFs in a psychological/emotional claim are frequently longer due to
the number and complexity of the issues raised in that type of claim.

SOAF Header. The header is centered at the top of the first page of the

SOAF. The first line should state “Statement of Accepted Facts.” The second line
should include the claimant’s name. The third line should identify the claimant’s
case number. The header font should be in all capital letters and in bold text.

If a SOAF is modified, the header should include, in bold, the additional line “This
SOAF supersedes all prior SOAFs.” (See paragraph 8 below regarding SOAF



modifications.)

d. SOAF Footer. The footer comes at the end of the SOAF body and consists of
the author’s name, title, and the date the SOAF was created or modified.

2-0809-5 Essential Elements
5. Essential Elements. For a physician to form a general impression of the individual or
evidence to be evaluated, the CE must provide the following information in the SOAF:

a. Date of Injury -- allows the physician to estimate elapsed time and recovery.
b. Claimant's Date of Birth -- permits the physician to factor in any additional

healing time if necessary.

C. Job Held on Date of Injury -- permits the physician to visualize the setting of
the injury if it occurred during normal duties and possibly to make judgments about
the claimant's potential for returning to duty.

d. Name of Employing Agency -- supplements information about the position
held.
e. Employment history, including periods of wage loss and returns to full or light

duty for the present claim -- helps put the employee’s injury and work history in
perspective. If the employee did not stop work, that should be reported.

f. Mechanism of Injury -- helps the physician to form an opinion on the
relationship of the condition(s) diagnosed to the alleged injury and the severity or
extent of the injury. In occupational illness cases, this information would include
factors of employment and exposure data.

g. Condition(s) Claimed or Accepted -- allows the physician to assess whether
the diagnoses provided in the medical evidence to be reviewed are consistent with
the conditions for which the claim is filed or has been accepted.

h. In psychological/emotional stress claims, the CE will need to distinguish
between those workplace activities and circumstances which are factors of
employment and those which are outside the scope of employment for purposes of
compensation. The CE must determine whether the situations alleged actually
existed or occurred.

The CE should divide any SOAF containing both work-related and non-work-related
elements into three parts, labeled as follows:

Q) Accepted Events that are Factors of Employment.

2) Accepted Events that are Not Factors of Employment.




(3) Incidents Alleged which the Office Finds Did Not Occur.

Each incident should be numbered consecutively within the section to which it
belongs.

ECAB has stated that such findings provide a proper frame of reference for the
physician offering an opinion on causal relationship. See Abe E. Scott, 45 ECAB 164,
174 (1993), in which ECAB remanded the case for preparation of a SOAF addressing
these factors.

2-0809-6 Optional Elements
6. Optional Elements.

a. Other elements may be included in the SOAF as described below, depending
on the nature of the condition claimed and the issues to be resolved. Virtually all of
them should be included when adjudicating an occupational illness claim, particularly
where psychological/emotional stress is implicated.

(1 Prior medical history, including prior workers’ compensation claims as
appropriate.

2) Medical treatment received, including initial medical treatment,
surgeries, diagnostic testing and other relevant medical procedures, but the
CE should not give a recitation of medical opinions or findings.

(€)) Personal habits such as smoking or drinking, as relevant to the claim.
While a smoking history would be particularly pertinent in an asbestosis
claim, tobacco or alcohol use can affect many medical conditions.

“4) Concurrent medical condition(s), as potentially relevant to the claim.
Pregnancy would be a relevant factor in a claim for carpal tunnel syndrome.

(5) Off-duty activities, employment and hobbies.

(6) Family circumstances and potential off-duty stress factors, as relevant
to the claim, such as claims for psychological/emotional stress.

() A description of the claimant's work (mental, physical and
environmental). However, a copy of the position description should not be
used verbatim, since at best it will provide only general information or may be
inaccurate or incomplete.

2-0809-7 Exclusions from SOAFs

7. Exclusions from SOAFs. Not all information contained in a case file bears on the
issues to be resolved in connection with the SOAF. Some information is irrelevant, while
other material is inappropriate, prejudicial, or better discussed elsewhere. The following
items should not be included in the SOAF:




a. Evidence. Raw evidence, such as a police report or time card, should be not
be attached or described verbatim in the SOAF. The CE is responsible for making
decisions on raw evidence and incorporating the findings into the SOAF.

b. Justifications or Reasons for Conclusions Reached. The CE's findings should
be supported by the evidence of record. Any explanation of the findings should be
made in a memorandum to the file, not in the SOAF.

C. Medical Opinions. Such opinions should not, however, be confused with the
medical history of the claim, which may properly be included. Chronologies of care
and nature of treatment received are facts surrounding the medical aspects of a
claim, but are not themselves medical opinions.

d. Payment of OWCP Compensation and OPM Annuities. An exception to this
rule can be made in a psychological/emotional stress claim where the claimant has
alleged to physicians that he or she is not receiving any income. Here the CE should
state when benefits began and whether they continue or were terminated.

e. Issues for Determination. The SOAF is not used to outline the factual issues
to be resolved. Factual issues belong in memoranda to the file. Medical issues to be
resolved are properly addressed in a memorandum to the file or a letter to the
physician.

f. Definitions of Terms. When a CE needs to define such terms as aggravation,
precipitation or acceleration, he or she should do so in a letter to the physician along
with the questions to be answered.

g. Discussion of Legal Issues. These should be discussed in a memorandum to
the file.
h. Appeals and Administrative Actions. Histories of appeals, remands, and

administrative actions of the OWCP, such as requests for investigations, do not help
to resolve medical issues and may actually prejudice the outcome of a claim. An
exception can be made in situations where a brief explanation would be useful in a
long running case to note that the case has undergone multiple appeals or where
ECAB has instructed that a new SOAF must be prepared.

2-0809-8 Modification of SOAF

8.

Modification of SOAFs.

a. Modification of a SOAF is required whenever the previous SOAF ceases to
accurately represent all current facts of a case record. It is important to note that
modifying a prior SOAF is distinct from correcting an inaccurate SOAF. Updating
factual or medical information would be a modification of a SOAF.

Correcting gross inaccuracies in a prior SOAF that may lead to a reduction of
benefits, such as rescission of either a previously accepted condition or of an
accepted case in its entirety, requires due process (notice and an opportunity to



respond) and a formal decision with appeal rights [see FECA PM 2-0804.17(k)].

Whenever the CE determines that a request to a physician is necessary to obtain a
reasoned medical opinion on issues of causal relationship, such as the nature, extent
and degree of a work-related condition, the CE will undertake a formal review of the
case record. This review will be conducted in order to determine whether factual or
medical changes have occurred since issuance of the previous SOAF. A physician’s
opinion would only be considered valid and be assigned the weight of medical
evidence if that opinion was based upon an accurate factual and medical history.
The CE, therefore, should consider amending a previous SOAF whenever further
medical opinion is being sought.

b. There are certain instances when a CE must undertake maodification of
a SOAF. All modifications made to a SOAF must be supported by the evidence of
record. Reasons for modifying a SOAF include, but are not limited to:

(1) A change in the work-related medical condition, where the evidence of
record supports the acceptance of additional medical conditions.

(2) Rescission of a previously accepted medical condition when due process
was given and a formal denial was issued.

(3) New information that reflects other changes in the claimant’s life, such as
a change in work duties or hours of work, or the claimant returns to any type
of employment not previously noted in the SOAF.

(4) Receipt of an Investigative Memorandum which yields relevant findings
not already known, such as a claimant regularly engaging in strenuous
physical activity such as soccer games or operating a construction business.

C. Responsibility for modifying a SOAF rests solely with the CE. Neither the
claimant nor the employing agency has an unqualified right under the Federal
Employees’ Compensation Act, its implementing regulations or procedures to
approve or amend the SOAF.

Should an employing agency or claimant object to the content of a SOAF, they may
submit additional evidence for the CE to review, but a CE is not required to modify a
SOAF based upon an agency’s or claimant’s request.

Accordingly, while the CE may seek input or comment on a SOAF, the CE shall not
obtain the approval of an outside party to the case in creating or modifying a SOAF.
The CE alone is responsible for reviewing the case record for relevant changes in
factual or medical evidence which warrant modification of the previous SOAF prior to
obtaining additional medical opinion.

A claimant’s disagreement with the SOAF is not a valid reason for refusing to attend
an office-directed medical examination. See, V.H., Docket No. 07-1200 (issued



September 10, 2008), in which the appellant objected to the statement of accepted
facts because it was over two years old. ECAB held that this was not a valid excuse
to refuse to attend an impartial medical examination. If any adverse action were to
arise from such an examination, the claimant may raise his or her objections during
the appeals process.

d. If a SOAF should have been modified prior to requesting additional medical
opinion but was either not modified or modified improperly and the SOAF contained a
substantial error, the CE should amend the SOAF and request clarification from the
physician who provided a report based on the inaccurate SOAF. The CE must
specifically ask the physician for a reasoned medical opinion as to whether the
modified SOAF affects the doctor’s conclusions. Failure to return to the physician for
clarification in this circumstance would diminish the probative value of that
physician’s opinion.

ECAB has ruled on the importance of ensuring that a SOAF accurately portrays the
factual and medical aspects of the claim, remanding cases to the District Offices
where the SOAFs were not current or accurate. In the case of Gwendolyn
Merriweather, 50 ECAB 411 (Docket No. 97-2137, issued June 3, 1999), ECAB found
that the referee examiner was not entitled to special weight because the doctor’s
opinion was not based upon a proper factual background. ECAB noted that OWCP
made no findings as to whether the claimant had sustained a work-related
aggravation of a preexisting condition and found that the SOAF was unclear. See
also Liliana M. Martinez, 42 ECAB 517 (Docket No. 90-1944, issued March 20, 1991).
ECAB found that the deficient factual background left the referee physician without a
proper factual basis on which to form a medical opinion and ruled that this deficiency
rendered that medical opinion of diminished probative value.

Exhibitl - TI Sample

STATEMENT OF ACCEPTED FACTS
IN THE CASE OF JAMES JONES
FILE NUMBER: >XXX(OX(XXXXX

James Jones, date of birth 03/22/1975, is employed as a maintenance worker with the
Department of Veterans Affairs. On April 14, 2009, he sustained an injury when a desk he
was moving slid off a fork lift and slammed into his left knee, pinning his knee between the
desk and a wall. He received initial medical attention at the Northwestern Medical Center
on April 14, 2009.

The conditions of a left knee contusion and left knee sprain are accepted as causally related



to the April 14, 2009 employment injury.

A left knee arthroscopy was performed on September 10, 2009. Mr. Jones has not returned
to work to date.

The duties of a maintenance worker require walking and standing for up to six hours per
day; intermittent squatting, bending and kneeling for up two hours per day;
pushing/pulling up to one hour per day; climbing stairs ¥2 hour per day; and occasional
lifting up to 50 Ibs.

Prior medical history: Claimant suffered a torn left knee medial meniscus as a result of a
soccer injury at age 16.

CE Name
Title
Date

Exhibits 2-Basic OD Sample

STATEMENT OF ACCEPTED FACTS
IN THE CASE OF JANE DOE
FILE NUMBER: >XXX(XXXXXXX

Jane Doe, date of birth 04/06/1965, is employed by the US Department of the Treasury,
Internal Revenue Service, as a Data Transcriber.

A Data Transcriber performs repetitive keyboard related tasks with an average keystroke of
7,500 to 8,500 per hour. In early May of 2008, Ms. Doe increased her keystrokes to 10,150
per hour and in so doing developed cramping in both hands and wrists. She subsequently
developed numbness involving the 4™ and 5" fingers of the right hand.

Ms. Doe stopped work on 05/18/08 and received initial medical attention on this dateat
theMemorial Hospital emergency room. She returned to modified work on 05/19/08
performing keyboarding on a reduced 4 hour per day schedule. Effective 05/25/08, Ms. Doe
came under the care of her family practitioner. She stopped work completely on 06/10/08.



The claim has been accepted for right ulnar nerve entrapment and left lateral epicondylitis
as work-related.

On 06/27/2008, Ms. Doe underwent a right elbow ulnar nerve decompression and right
elbow medial epicondylectomy, which were both accepted as work-related. She remains
out of work following her surgery.

CE Name
Title
Date

Exhibits 3- Sample HL

STATEMENT OF ACCEPTED FACTS
IN THE CASE OF JOHN JAMES
FILE NUMBER: >X(OXXXXXX

Mr. James, date of birth 11/22/1954, was employed by the Department of the Army from
July of 1985 until his retirement on June 1, 2009. His pre-employment physical on August
1, 1985 reported that he had normal hearing. During this timeframe, Mr. James held the
following jobs; his occupational noise exposure for each position is summarized below:

September 7, 2003 to June 1, 2009 Mobile Equipment Repairer/Inspector

As a Mobile Equipment Repairer/Inspector, Mr. James was exposed to noise emanating from
air tools, trucks and combat vehicles for approximately 2 hours per day. The dBA levels in
the auto maintenance shop where he worked ranged from 84-104 dBA, with an average
reading of 88 dBA. Mr. James wore ear muffs while working in the shop.

June 9, 1986 to September 6, 2003 Heavy Mobile Equipment Mechanic

As a Heavy Mobile Equipment Mechanic, Mr. James was exposed to noise emanating from
air tools, trucks and combat vehicles for approximately 8-9 hours per day.

Decibel levels to which he was exposed ranged from 85 to 91.1 dBA. He wore ear plugs
during this period.

October 27, 1985 to June 8, 1986 Warehouse Worker

As a warehouse worker, Mr. James was exposed to noise emanating from air tools and
trucks for approximately 4-5 hours per day. He wore ear plugs while working in this
capacity.

Non-Federal Employment History:



April 1983 to July 1985 Mechanic, Welder

Mr. James worked in the private sector in various capacities as both a mechanic and a
welder. He was exposed to noise emanating from air tools, construction, and car and truck
engines for approximately 4 to 12 hours per day. Ear plugs were used during this period for
protection.

Hobbies:
Mr. James is an avid hunter and has been since the early 1970’s. He began wearing

earplugs for hearing protection in 1979. He is also a motorcyclist.

CE Name
Title
Date

Exhibits 4-EmotionalStress

STATEMENT OF ACCEPTED FACTS
IN THE CASE OF MARY SMITH
FILE NUMBER: >XXX(XXXXXX

Ms. Smith, date of birth 11/27/1972, is employed by the US Postal Service as a PTF
(part-time flexible) Letter Carrier in Anytown, USA; she has worked as a PTF Letter Carrier
since June of 2000. On 08/30/09, she filed a notice of occupational disease due to
emotional stress. She initially sought treatment from , M.D. and has since
transferred her care to , PhD. She stopped work on 08/30/09 and
remains out of work.

Federal workers’ compensation law does not apply to each and every illness that is
somehow related to employment. Therefore, we have to differentiate between employment
events that are considered to be related to the employee’s duties; those that are somehow
related to the employment, but are not directly related to his/her duties; and allegations
that have not been established. This Statement of Accepted Facts outlines these three
categories.

I. Accepted Event(s) That Are Factors of Employment:

1. On May 9, 2009, Ms. Smith was told by a supervisor to throw bulk mail for a male
co-worker because he was lagging behind. The co-worker told Ms. Smith she was throwing
the mail too fast and needed to slow down. She continued to work at a fast pace and the
co-worker got angry and began to throw the newspapers and magazines at her legs.



2. Several letter carriers were out from June 1, 2009 to August 20, 2009. This increased
her daily workload, requiring that she work 50 -60 hours per week.

3. On August 21, 2009, a co-worker yelled and swore at Ms. Smith, accusing her of making
all the other carriers look bad by sorting her mail in advance of everyone else. This same
co-worker warned Ms. Smith to watch her back, adding “I know where you live.”

II. Accepted Event(s) That Are Not Factors of Employment:

1. On August 25, 2009, Ms. Smith was assigned to a different post office. This
re-assignment added an additional hour to her commute and created conflicts with child
care arrangements.

2. Ms. Smith was dissatisfied with her new delivery route and considered it less desirable
than her previous route.

III. Incident Alleged Which the Office Finds Did Not Occur:

Ms. Smith alleged she was physically assaulted by her supervisor in a December 3, 2008
meeting where two other witnesses attending the meeting said that the supervisor did not
touch Ms. Smith.

CE
Title
Date




Chapter 2-0810: Developing and Evaluating Medical Evidence
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2-0810-1 Purpose and Scope

1. Purpose and Scope. This chapter discusses the Claims Examiner's (CE’s) function in
evaluating medical evidence and authorizing treatment. FECA PM Part 3, Medical, also
contains useful chapters relating to medical issues and should be consulted.




2-0810-2 Introduction

2. Introduction. The CE is responsible for obtaining the appropriate type of medical
evidence, evaluating it, and weighing it to resolve inconsistencies and conflicts in medical
opinions. This chapter defines and discusses the terms and procedures involved in the
weighing process and provides examples of common situations in accepted disability cases
where medical development is needed and guidelines for determining the weight of medical

evidence.



2-0810-3 Important Principles in Reviewing Medical Evidence

3.

Important Principles in Reviewing Medical Evidence.

a. Once the OWCP accepts a claim, it has the burden of justifying termination or
modification of compensation. After the OWCP has determined that a claimant has
disability causally related to his or her employment, the OWCP may not terminate
compensation without establishing that the disability has ceased or is no longer
related to the employment. [Kathryn E. DeMarsh, 56 ECAB 677 (2005); Robert R.
Henderson, 30 ECAB 549 (1979)]

b. Resolving the issue of whether disability has lessened or ceased, or is no
longer causally related to the employment, rests primarily within the realm of the
medical expert. [Eloise L. Berry, 25 ECAB 61 (1973)] This is why development and
weighing of medical evidence are both so important in accepted disability cases. A
thorough understanding of how to weigh medical evidence will assist the CE in
determining when and how further medical development should be undertaken and
in assigning weight to the medical evidence received.

c. When evaluating medical evidence to substantiate causal relationship, both
during the adjudication process and then later during medical management, the
following concepts should be considered.

(1 Aggravation occurs if a pre-existing condition is worsened, either
temporarily or permanently, by an injury arising in the course of employment.

2 Temporary aggravation involves a limited period of medical treatment
and/or disability, after which the employee returns to his/her previous
physical status.

3) Permanent aggravation occurs when a condition will persist indefinitely
due to the effects of the employment related injury, or when a condition is
materially worsened such that it will not revert to its previous level of
severity. In order to establish that permanent aggravation has occurred in a
physical disability case, there should be objective evidence of a physiological
change in the claimant's pre-existing condition.

4) Acceleration occurs when an employment-related injury or illness
hastens the development of an underlying condition and the ordinary course
of the disease does not account for the speed with which a condition
develops.

(5) Precipitation means that a latent condition, which would not have
become manifest but for the employment, occurs. Similar to a temporary
aggravation, any ensuing episode of the disease would be considered
work-related only if medical evidence supported such a continued
relationship.



2-0810-4 Sources of Medical Evidence
4. Sources of Medical Evidence. This paragraph describes some of the usual sources of
medical evidence likely to be found in a case file.

a. While this list is not exhaustive, most medical evidence will fall into one of the
following categories.

Attending Physician (AP). The claimant’s AP is the primary source of medical
evidence in most cases. That physician usually sees the claimant soon after the
injury or the onset of symptoms. He or she may also be familiar with the claimant's
medical history and therefore may know of any pre-existing condition which may be
responsible for the symptoms, or which may have been aggravated by the incident
or employment factor claimed.

District Medical Advisor (DMA). The DMA furnishes opinions, guidance and advice
based upon review of the case file and familiarity with FECA requirements.

Second Opinion Specialist. At the request of the OWCP, a second opinion physician
provides examination, indicated diagnostic testing, and rationalized medical opinion
when a detailed, comprehensive report and opinion is needed from a specialist in the
appropriate field.

Referee Specialist. Where the medical reports from the claimant and the medical
reports from the OWCP-designated physician(s) are of equal but opposing value, 5
U.S.C. 8123(a) of the Act, as interpreted by the ECAB, requires an examination by a
third physician who is termed a referee or impartial specialist. The referee or
impartial specialist examines the claimant, arranges diagnostic tests, and furnishes
rationalized medical opinion to resolve a conflict or disagreement between a
claimant's physician and a physician designated by the OWCP (the DMA or a second
opinion specialist) where the weight of medical evidence is equally balanced.

Clinical Psychologist. A clinical psychologist is considered a physician under section
8101(2) of the Act within the scope of his or her practice as defined by state law.
The following criteria must be met: the individual is licensed or certified as a
psychologist at the independent practice level of psychology by the state in which he
or she practices; either possesses a doctoral degree in psychology from an
educational institution accredited by an organization recognized by the Council on
Post-Secondary Accreditation or is listed in a national register of health service
providers in psychology which the Secretary of the Department of Labor deems
appropriate; and possesses two years of supervised experience in health service, at
least one year of which is post degree. See PM 3-100.

Chiropractor. Under section 8101(2) of the FECA, chiropractors are recognized as
physicians only to the extent that their reimbursable services are limited to
treatment consisting of manual manipulation of the spine to correct a subluxation as
demonstrated by x-ray to exist.



Hospital or Emergency Facility. Hospital in-patient reports, such as the admission
history and physician examination, the doctors' progress notes and the discharge
summary, along with emergency and out-patient reports, are frequently valuable in
documenting the time of injury and associated factual circumstances bearing on
work-relatedness (from the date and time of admission and the history recorded),
the nature and extent of injury, and the duration of disability anticipated.

Diagnostic Test Results. These include reports of x-rays, computerized axial
tomography (CAT), magnetic resonance imaging (MRI), electrocardiograms (ECG or
EKG), electroencephalograms (EEG), electromyograms (EMG), audiograms, treadmill
stress tests, cardiac catheterization, intravenous pyelograms, and similar techniques
of visualizing or recording physiological conditions.

Therapy Reports. While not useful for making adjudicatory or medical
determinations in a case, therapy reports from physical and occupational therapy are
useful for documenting treatment for a work related condition. See Jennifer L. Sharp,
48 ECAB 209 (1996) (physical therapists are not physicians as defined under the
FECA; their reports, therefore, do not constitute competent medical evidence to
support a claim).

Nurse Practitioner or Physician’s Assistant. Treatment by an advanced practice
nurse or a physician’s assistant is payable as a medical expense under 5 U.S.C. 8103
of the Act. However, a report from an advanced practice nurse or a physician’s
assistant is not competent medical evidence to support a diagnosis, disability or need
for additional medical treatment unless the report is co-signed by a physician.

Fitness for Duty Examinations Directed by the Employing Agency. A report from
such a physician should receive due consideration; however, since the agency
directed the examination, reliance upon the findings for case action must be
tempered. If the findings or conclusions differ materially from those of the AP, the
CE may consider further development, but the reports cannot be used as the basis
for a formal reduction or termination of benefits. Also, under FECA procedures, such
a report may not be used to create a conflict in medical evidence that requires
resolution under 5 U.S.C. 8123(a).

b. Occasionally, other documentation is submitted to support a medical condition
or causal relationship in a case, but it not considered to have any evidentiary value.

Internet articles, medical texts and excerpts from publications. These are of no
value in establishing the necessary causal relationship between a claimed condition
and employment factors because such materials are of general application and are
not determinative of whether the specifically claimed condition is related to the
particular employment factors alleged by the employee. See Dominic E. Coppo, 44
ECAB 484 (1993).

Findings of other agencies (such as the Social Security Administration or the
Department of Veterans’ Affairs). The ECAB has held that findings of other
government agencies are not dispositive with regard to questions of disability arising




under the FECA. See Dona M. Mahurin, 54 ECAB 309 (2003) and Daniel Deparini, 44
ECAB 657 (1993).

Evaluations from Social Workers. Social workers are not considered to be
physicians under the Act. See Debbie J. Hobbs, 43 ECAB 135 (1991) and Jacqueline
M. Johnson, Docket No. 98-2450 (issued March 9, 2000).




2-0810-5 Content of a Medical Report

5.

Content of a Medical Report. A medical report should ordinarily contain:

a. History. A medical opinion is only as good as the "frame of reference"” on
which it is based. It should be based on an adequate factual and medical
background. In other words, the record should show whether the history obtained
by the physician is substantially in accord with the facts of the accident or accepted
employment conditions. For example, if the physician provides a history of sharp
pain upon twisting the right knee when stepping from a curb and diagnoses a torn
medial meniscus resulting from the twisting event, the medical opinion expressed is
of diminished value if the facts surrounding the claim do not involve a twisting
component but rather the sudden onset of pain while walking on even ground. Or, if
a physician simply refers to the claimant having sustained an injury at work without
identifying the cause or mechanism of injury, the physician’s opinion relating a
condition to an injury at work lacks probative value as there is no indication that the
physician is basing the opinion on an accurate history.

However, sound judgment must be applied. For instance, if Form CA-1 shows
concurrence of the employer with a report of an ankle injury due to falling off a
ladder, and this history is repeated in the emergency room report of treatment soon
after the time of injury, there is no need to question a subsequent report which fails
to record the specific history.

b. Findings. The scope of findings needed in a case will vary based on the type
of medical problem and the complexity of the case. Only minimal findings need to
be reported for a traumatic amputation of a finger, but the physician should be
required to set forth a detailed account of the findings where the nature of injury,
causal relationship to employment, or extent of disability is not so apparent.

The three general classes of findings are:
(1 Physical findings, which are noted by the physician's visual inspection,

palpation and manipulation of the body. They include readings of
temperature, pulse, respiration, blood pressure, range of motion, etc.

(2) Laboratory findings such as blood tests, urine and tissue samples, etc.

3) Reports of a diagnostic procedure, such as an x-rays, MRI, EMG, etc.

Tests requiring cooperation by the patient, such as visual, hearing and pulmonary
function tests, may be accompanied by a comment from the person administering
the test regarding the extent of the patient’s cooperation and the validity of the
results. If a tester indicates that the patient exhibits poor effort or did not cooperate
with testing in conjunction with a medical examination, a concerted lack of
cooperation may be considered obstruction of a medical examination under 5 U.S.C.
8123(d). See paragraph 13 in this chapter.



To be acceptable as medical evidence, a laboratory test or diagnostic procedure
should be performed by, or under the supervision of, a person licensed to perform it
in the state or local jurisdiction where it was done. Reports of such tests and
procedures should contain the patient's name, date of the test, the objective data
obtained, and the name of the person responsible for performance of the test or
procedure.

Where appropriate, reports should include the physician's interpretation of laboratory
tests and diagnostic procedures. Tests for which such interpretation is necessary
include, but are not limited to, x-rays, EKGs, EEGs, EMGs, MRIs, CAT scans, cardiac
and pulmonary stress tests, pulmonary function tests, biopsy or surgical specimen
pathology reports, ultrasound, visual field, echo cardiograms and intravenous
pyelograms.

C. Medical Opinion with Rationale.

(1 Not all medical opinions require detailed rationale. In a simple
traumatic injury such as slip or fall which is reported to and seen by the
physician promptly, there is no need to obtain a “rationalized” explanation of
causal relationship.

2) When causal relationship is not obvious or when there may have been
an intervening non-occupational cause, it is essential that the physician give
his or her medical reasons for relating the condition to the history obtained.
A rationalized opinion is also necessary, and should be requested, when
disability appears to last beyond the time frame anticipated for an injury of
the type accepted.

3) A medical opinion couched in such terms as "might be," "could be," or
"may be" does not have as much probative value as an opinion stated
unequivocally or with reasonable medical certainty.




2-0810-6 Weighing Medical Evidence

6. Weighing Medical Evidence. Weighing is the process of evaluating medical opinions
to determine which has more probative value. When medical evidence is present from more
than one source, as in most cases, this process consists of determining the relative value,
or merit, of each medical opinion.

a. When evaluating the merit of a medical report, the ECAB has repeatedly
stressed the importance of certain criteria. Based on these criteria, the CE should
ask the following questions with regard to each report when weighing medical
evidence:

(1 Is the opinion based on a complete, accurate, and consistent history
covering both the medical and factual aspects of the case?

A medical opinion that takes into account the claimant’s medical history, the
relevant family medical history, non-work factors that could have led to the
injury or disease, and a complete and consistent history of the incident or
exposure or work factors alleged to be the cause of the injury or illness
carries more weight than an opinion that has omissions, errors or
inconsistencies in any of these areas.

For example, a physician may indicate that a torn cartilage is due to a
work-related fall, in a situation where 10 days earlier the employee had
developed knee pain after playing basketball off the job. In this situation, the
physician’s opinion relating the cartilage tear to the work injury, even with a
medical explanation, will not have weight if the physician failed to note and
discuss the pertinent history and the recent basketball incident.

An incomplete or inaccurate history reduces the probative value of a medical
opinion. The lack of any history in a report also usually diminishes the value
of the report. See Donney T. Drennon-Gala, 56 ECAB 469 (2005) (The ECAB
held that the Board-certified psychiatrist’s opinion was of diminished
probative value as the report provided no history of any specific employment
factors). When two physicians give reasoned but differing opinions
concerning causal relationship and one physician's opinion is based on an
inaccurate or incomplete factual or medical background, the opinion based on
an accurate factual or medical history typically has more probative value. See
Floyd Stilley, Docket No. 02-2016 (issued February 19, 2003) (The claimant’s
attending physician based his opinion on an inaccurate history, while the
Office referral physician based his opinion on a thorough review of the factual
and medical evidence of record, an accurate history of injury, and the results
of objective testing. The ECAB held the weight of the medical opinion rested
with the Office referral physician).

2 Is the opinion well-reasoned and well-rationalized?

A rationalized opinion is of greater probative value than an opinion which is



not rationalized. The physician should generally explain the basis for the
opinion. This is of particular importance where the question involves a
difficult medical problem, or where there is conflicting opinion. A medical
opinion consisting solely of a conclusive statement regarding disability,
without supporting rationale, is of little probative value.

The terms "reasoned” or "rationalized" mean that the statements of the
physician are supported by a medical explanation. In some situations, no
explanation is required. For example, when an injury is incurred during the
performance of duty, the claimant obtains prompt medical care, and the
mechanism of injury is clearly sufficient to cause the claimed condition (e.g.,
a cervical sprain from a rear-end motor vehicle collision), a simple affirmative
answer by the physician on the issue of causal relationship may suffice.

In most cases, however, medical rationale will be required. An occupational
disease case or a traumatic injury case with pre-existing or subsequent injury
to the same part of the body will require, in addition to the physician's
affirmative opinion, an explanation of the causes of the condition claimed and
a discussion of these factors in relation to the claimant's condition. This
explanation and discussion are what constitute medical "reasoning" or
"rationale." Sufficient objective data (findings on examination, test results,
etc.) should be present so that a reviewer can determine on what specific
evidence the medical conclusions were based.

A well-reasoned medical opinion should also be consistent with the findings
upon examination. Findings may be noted during physical examination,
laboratory testing, and diagnostic procedures. Sufficient objective data
(findings on examination, test results) should be included in the report to
support the medical conclusions. For example, a physician might state that a
claimant has a back sprain causally related to a work injury that occurred ten
years ago, without citing physical findings to support this conclusion. The
physician explains that the claimant's injury is causally related to the past
injury because prior to the incident the claimant had no complaints of back
pain, whereas since the injury the claimant has continued to complain of back
pain. An explanation such as this, not supported by physical findings, will not
constitute a well-rationalized medical opinion.

A well-reasoned medical report sometimes contains citations from medical
reference sources and other information to support the opinion.

€)) Does the physician have the expertise and credentials to provide
medical opinion in this case?

The ECAB has held that a physician's qualifications may have a bearing on the
probative value of his or her opinion. The opinions of physicians who have
training and experience in a specialized medical field have greater probative
value concerning medical questions pertaining to that field than the opinions
of other physicians. See Lee R. Newberry, 34 ECAB 1294, 1299 (1983). Thus,




the opinion of a specialist in the appropriate field of medicine often will carry
more weight than the opinion of a non-specialist or a specialist in an
unrelated field.

Various medical specialty boards exist, including the American Osteopathic
Association (see PM 3-0500-7). Each Board conducts a certification program
in an effort to ensure quality of medical services by adherence to standards of
medical training and practice in the specialty. Although any licensed
physician may limit his or her practice to a certain specialty, a Board-certified
specialist has met the minimum standards of training and competency in the
field as set by the Board. Some medical boards also award certifications in
subspecialties. For instance, a physician certified by the American Board of
Internal Medicine may also be certified in a subspecialty such as cardiology.
Board certification should not, however, be confused with Board eligibility,
which means that a physician has completed the educational requirements for
taking certification examinations but confers no special status.

The opinion of a Board-certified specialist in the appropriate field will usually
carry more weight than that of a specialist who is not Board-certified or who
is certified in an unrelated field. The opinion of a Board-certified specialist of
professorial rank in a medical school or teaching hospital, or of a specialist
who is an acknowledged expert or author on the specific medical problem,
may carry added weight.

4) Does the physician have enough knowledge about the employee to
have arrived at a sound medical opinion?

A comprehensive report is one which reflects that all testing and analysis
necessary to support the physician's final conclusions were performed.
Generally, greater probative value is given to a medical opinion based on an
actual examination. An opinion based on a cursory or incomplete
examination will have less value compared to an opinion based on a more
complete evaluation. The ECAB has remanded cases where a physician has
indicated that further testing or evaluation is necessary to resolve an issue
and the OWCP has not arranged for the required testing or evaluation. See
Glenn P. Buckmann, Docket no. 96-356 (issued December 5, 1997).

Other things being equal, the probative value of an opinion increases when
the physician reports specific detailed findings, based on a full and careful
physical examination, x-ray studies, and appropriate laboratory and clinical
tests. Opinions not supported by medical findings, or otherwise indicative of
cursory examinations, carry little weight compared to opinions based on
detailed examinations and findings. Furthermore, the opinions and
conclusions reached by the physician should be consistent with the
examination and test results.

In cases where the medical issue is the current extent of disability, the
well-reasoned opinion of a well-qualified specialist who examined the claimant



only once can weigh as heavily as, or even heavier than, that of a
non-specialist who has seen the claimant regularly over time. If the specialist
was provided with the appropriate medical records contained in the case as
well as the Statement of Accepted Facts (SOAF), he or she will have a
sufficient history to render a well-reasoned opinion regarding the extent of
disability following his or her examination of the claimant.

(5) Is the medical opinion speculative or equivocal?

Medical opinions which are speculative or equivocal in character have little
probative value. Opinions which can be characterized as equivocal,
speculative or conjectural are those which contain language which is unclear
or vague. Terms such as "could,” "may," or "might be" indicate that the
report is equivocal, speculative or conjectural and has less probative value
compared to a positively expressed medical opinion.

The terms "probably" and "most likely" are less speculative and should be
viewed in the context of the rest of the medical report and the factual
evidence, since sometimes this could mean that the physician is expressing
an opinion based on reasonable medical certainty, as opposed to absolute
certainty. If the physician's meaning is in question, he or she should be
asked to explain the basis for any doubt and to state with reasonable
certainty whether or not the disability is related to employment.

b. After these criteria have been considered, the CE must determine to his or
her satisfaction the merit of each opinion. The value of the evidence cannot be
established by making a "checklist" or counting the "pros" and "cons" for each
criterion. No individual factor standing alone necessarily determines the weight of
medical evidence. Medical evidence is weighed on a case by case basis considering
the specific evidence needed to resolve the medical issues in that particular case.

C. An example of weighing, in which two reports are submitted and both reports
are from Board-certified orthopedists. Both physicians provided well-rationalized
reports based on an accurate medical and factual background; however, they offer
differing opinions regarding the extent of the claimant’s disability. Although both
physicians examined the claimant, one physician performed current diagnostic
testing and referred the claimant for a functional capacity evaluation. Therefore, this
physician was able to provide his opinion based upon the most current test results
and findings. Based on the overall comparison of the reports, they may be equal in
many aspects but the weight can be afforded to the physician who provided
hisreasoned opinion based upon the most current test results pertinent to the issue
under review.

d. Weighing Medical Evidence in Formal Decisions. Section 8124 of the FECA
provides that a finding of fact shall be made in determining an award for or against
payment of compensation. Decisions that are based on medical evidence should
contain an analysis of the relative merits of the pertinent medical evidence of record
as it relates to the issue for determination in the decision. Weighing is a part of this




process if conflicting reports are on file. This means that the CE should not only
state that a particular piece of medical evidence constitutes the weight of that
evidence, but also give the reasons for assigning that weight. For example:

(1 In a case where continuing benefits are denied on the basis of a report
from a second opinion specialist, the CE may note that the second opinion
specialist was Board-certified in the appropriate field of medicine, performed a
full and complete evaluation, reviewed a current SOAF, and provided a
rationalized medical opinion. The CE would contrast the second opinion
report with the report of an AP, finding that the AP’s supportive opinion on
continuing disability was of diminished probative value compared to that of
the second opinion physician, since the AP was not a specialist and did not
provide detailed reasoning in support of his or her opinion. A CE should use
discretion when finding that the weight of medical opinion rests with the
second opinion examiner over the AP.

2) In a case where a referee (impartial) medical evaluation was sought to
resolve a true conflict in medical opinion, the explanation should identify the
physicians whose reports are in conflict and the issue of disagreement, and
may include reference to the provisions of 5 U.S.C. 8123(a) pursuant to
which the referral to the impartial specialist was made. The CE may then
make the finding that because the opinion was thorough, unequivocal,
rationalized and prepared by an appropriate Board-certified specialist, it
should be afforded special weight. See James P. Roberts 31 ECAB 1010
(1980); R.C., 58 ECAB 238 (2006).




2-0810-7 Requesting Information from the Attending Physician (AP)

7. Requesting Information from the Attending Physician (AP). In all cases of serious
injury or disease requiring hospital treatment or prolonged care, the CE should request
detailed narrative reports from the AP at periodic intervals. The AP “will be asked to
describe continuing medical treatment for the condition accepted by the OWCP, a prognosis,
a description of work limitations, if any, and the physician’s opinion as to the continuing
causal relationship between the employee’s condition and factors of his or her Federal
employment.” 20 CFR §10.332

a. The AP will be a primary source of contact for medical updates. At regular
intervals, the AP should provide medical updates addressing the claimant’s current
condition and medical status, continuing causal relationship of the condition to
employment, treatment plans, projected healing times, and work restrictions.
Non-receipt of regular updates should usually prompt development for such
information from the CE.

b. A request for medical information from the AP may be the most efficient and
expeditious means to obtain a medical status update and address any unresolved
medical issues. The CE must ensure, however, that the AP’s reply is well-reasoned
and responsive to the questions asked. The quality of AP reports will vary greatly.
Sometimes reports are lacking in detail because the physician is unaware of the type
of information required to meet OWCP standards in a given case. If reports from the
AP lack needed details and opinion, or if the subjective complaints and time loss
from work appear inconsistent with the objective findings and the claimant’s
diagnosis, the CE can write back to the physician, clearly state what is needed, and
request a supplemental report. Development for a schedule award may also prompt
an inquiry to the AP regarding the extent of permanent impairment and date of
maximum medical improvement.

A copy of the CE's request to the physician should be sent to the claimant for
informational purposes.

C. If a Field Nurse (FN) is involved in the case, the CE may confer with the nurse
regarding specific questions to be asked, and may also ask the nurse to contact the
AP to obtain the necessary information.

d. The lack of a well-reasoned or fully responsive reply may suggest that a
referral to a DMA for clarification or a second opinion examination is warranted.

e. The time allowed for the AP’s reply should be carefully monitored. If the reply is
not received within the specified time frame (usually 30-45 days), or if the reply is
equivocal, the CE should consider a second opinion.




2-0810-8 Reviews by a District Medical Advisor (DMA)

8.

Reviews by a District Medical Advisor (DMA).

a. The DMA'’s primary medical functions are evaluating medical evidence and
interpreting physician reports. The CE seeks evaluation from the DMA in order to
proceed with developing and weighing the medical evidence. The CE seeks
interpretation from the DMA only where the medical evidence is complete and
sufficient prior to such review. In either case, the comments or opinions of the DMA
should be explained or rationalized.

b. The DMA's performance of these functions does not lessen the CE's
responsibility in case management. The CE must always maintain responsibility for
the case and should not consult the DMA to adjudicate claims or determine benefit
entitlement, as these are primary functions of the CE.

C. The DMA has no authority to decide the facts in a case, as this is a function of
the CE. However, the DMA may state whether an accepted incident was competent
to produce the injury claimed. The DMA should be presented with the correct factual
framework for the medical opinion requested. A SOAF is often the best avenue for
conveying this information. Where the DMA finds that a determination pertinent to
the medical opinion has been omitted, he or she should inform the CE of the
additional factual information needed to place the case in posture for a rationalized
medical opinion.

When referring a case to the DMA, the CE should submit medical questions which are
case and issue specific.

d. The CE must utilize the DMA in the following circumstances:

(¢D) The CE is adjudicating a schedule award claim and requires a
calculation of the percentage of impairment in order to establish the schedule
award.

2) The AP has requested authorization to perform a significant elective
surgery (e.g., organ transplant, spinal surgery, joint replacement,
chordotomy, rhizotomy, amputation, etc.). The CE may also refer the case to
a second opinion specialist to determine whether the requested surgery
should be approved. See Paragraph 10.

e. The CE may utilize the DMA in the medical management of a case in the
following circumstances:

(1 The CE is uncertain about the accuracy of the AP’s medical opinion,
diagnosis of injury, or medical rationale. The CE may request the opinion of
the DMA to determine whether the DMA agrees with the AP’s opinion or
deems it questionable.

2) The AP certifies continuing disability without objective medical findings



or sufficient rationale, and the CE believes that the physician’s opinion may
be unreasonable.

3) The AP does not provide the CE an estimate of how long disability will
continue. The CE may ask the DMA about the probable duration of disability
in order to determine the next appropriate case management action.

4 If the CE needs advice on unfamiliar or technical medical issues, the
CE may ask the DMA to clarify those issues. For example, the CE may ask
the DMA to discuss whether the tests performed by the physician are
appropriate and whether the test results support the physician’s opinion.

It must be noted that the DMA should be used only when the CE truly needs
medical guidance to interpret the reports in file or to clarify a medical issue.
If the CE can determine on his or her own that a discrepancy exists between
the reported disability status and the physical findings, or between the nature
of injury and the degree/duration of reported disability, other CE action may
be appropriate (e.g., writing to the AP, arranging for a second opinion
evaluation, etc.).

f. The ECAB has affirmed that a DMA may create a conflict in medical opinion
necessitating a referee medical evaluation under the provisions of 5 U.S.C. 8123(a).
See Harold Travis, 30 ECAB 1071 (1979). However, the CE should exercise
discretion when concluding that the DMA opinion creates a conflict in medical opinion
with the AP.

In order for the value of the referee opinion to be enhanced and based on an actual
conflict in medical opinion, the referee should receive a DMA report containing a
well-reasoned opinion of equal weight to the AP opinion that actually creates a
conflict in medical opinion. For example, when asked whether work-related disability
continues, the DMA’s unexplained response "no" is not sufficient to create a conflict
in medical opinion. In order for the DMA’s opinion to be of equal weight with the
treating physician’s opinion and create an actual conflict, the DMA’s opinion should
be rationalized and based on a complete and accurate factual and medical history.

g. While the DMA may create a conflict in medical opinion, the DMA may not
resolve it. Furthermore, the DMA’s reasoned medical opinion will not usually
constitute the weight of the medical evidence in an accepted disability case, even if
the DMA is a Board-certified specialist in the appropriate field of medicine and the AP
is not a specialist and offers no rationale, because the DMA has not examined the
claimant and the AP has a critical function in determining extent and duration of
injury-related disability.

h. The DMA may provide an opinion which is not strong enough to constitute a
conflict with the opinion of the treating physician but which is nevertheless of
sufficient value to warrant additional action. For instance, where an AP states that a
claimant is still disabled from a work-related back strain six months post-injury, the
DMA may state that a two-month recovery period should have been sufficient. In




this instance, referral for a second opinion examination would be appropriate.

i. In a claim for a schedule award, if the medical evidence of record indicates
maximum medical improvement has been reached and describes the permanent
partial impairment of the affected member in accordance with the current edition of
the AMA Guides to the Evaluation of Permanent Impairment, the case should be
referred to the DMA for review.

The DMA should review the report to verify correct application of the AMA Guides
and confirm the percentage of permanent impairment and the date maximum
improvement was reached. The DMA should specify his or her reasons for assigning
a certain percentage of loss of use to the measurements or factors provided. If the
medical evidence does not contain the required elements for a schedule award
impairment calculation, the CE should request such information from the AP prior to
a DMA review. If the AP does not submit the requested information, the CE should
obtain the evidence through a second opinion evaluation prior to a DMA review.

j- The DMA’s opinion may constitute the weight of medical opinion in schedule
award cases. If an opinion on the percentage of permanent impairment and a
description of physical findings is on file from an examining physician, but the
percentage estimate by this physician is not based on the AMA Guides, an opinion by
the DMA which gives a percentage based on reported findings and the AMA Guides
may constitute the weight of the medical evidence.

As long as the DMA explains his or her opinion, shows values and computation of
impairment based on the AMA Guides, and considers each of the reported findings of
impairment, his or her opinion may constitute the weight. The CE must ensure,
however, that the DMA properly considers all reported findings, gives rationale, and
uses the AMA Guides correctly in computing the percentage. The DMA should also
explain any difference between his or her findings and the findings of the AP report
upon which the DMA is basing his or her opinion. This is necessary to determine
whether weight can be assigned to the DMA or whether a conflict of medical opinion
exists.

If the AP misapplied the AMA Guides, no conflict would exist because the AP report
would have diminished probative value and the DMA’s opinion would constitute the
weight of medical opinion. However, if the DMA and the AP disagreed on, for
instance, the level of impairment in a sliding scale, this could constitute a conflict of
medical opinion.

k. If a case has been referred for a referee evaluation to resolve the issue of
permanent impairment, it is appropriate for the DMA to review the calculations to
ensure the referee physician appropriately used the AMA Guides. However, the
ECAB has held that while an Office medical advisor may review the opinion of a
referee specialist in a schedule award case, the resolution of the conflict is the
specialist’s responsibility. The DMA cannot resolve a conflict in medical opinion. If
necessary, clarification to the referee examiner may be needed. See Richard R.
Lemay, 56 ECAB 341 (2005).




Also, where a referee examination is arranged to resolve a conflict created between a
claimant’s physician and an Office DMA with respect to a schedule award issue, the

same DMA should not review the referee’s report for proper application of the AMA
Guides.



2-0810-9 Second Opinion Examinations

9.

Second Opinion Examinations.

a. The decision to refer a case for a second opinion examination rests with the
CE, though such an exam may be recommended by a FN or DMA, or requested by
the employing agency. A fitness for duty examination directed by the employing
agency may not be considered a second opinion examination; however, if the
findings or conclusions of such an exam differ materially from those of the AP, the
CE may consider a second opinion referral.

A second opinion specialist should be selected who is administratively qualified, as
discussed in FECA PM 3-0500. Second opinion examinations are generally conducted
by a physician selected by a medical referral group that has contracted with the
OWCP to provide second opinion medical referrals. The methods for selecting second
opinion physicians are more flexible, since a strict rotation of physicians is not
required for this type of examination.

The second opinion specialist should generally be provided with a SOAF, a list of
pertinent questions or issues to be addressed, and copies of pertinent medical
reports from the case record.

b. The CE should refer a claim to a second opinion specialist in the following
circumstances:

(1 The CE has gathered all the medical information and evidence from the
AP and does not have enough evidence about a diagnosis or an
adequately reasoned opinion about causal relationship to accept the
case, but does have sufficient evidence to suggest that the claimant
might be entitled to benefits.

(2) The AP’s examinations and reports in occupational disease cases do
not provide the specific evidence that the OWCP requires for
adjudication. The primary examples include hearing loss and
asbestosis claims requiring examination in compliance with the
specifications outlined in FECA PM 3-0600, or an emotional injury case
where a compensable factor of employment is identified.

3) Temporary total disability (TTD) has gone on longer than usual in a
case, and the AP is not an appropriate specialist or has not
satisfactorily explained the reason for the continued disability or why
the disability is causally related to the original work injury.

4) The CE has reason to believe that a claimant is no longer disabled due
to the accepted work injury, or no longer has objective residuals of the
accepted injury, but the AP maintains that the claimant has residuals
or disability from the work injury and does not submit sufficient
medical rationale to support that opinion.




(5) The AP cannot or will not send an acceptable permanent impairment
evaluation based on the AMA Guides. If the AP has submitted an
examination report which outlines medical findings and calculates a
percentage of impairment based on the appropriate version of the AMA
Guides, the CE should submit the AP’s report to the DMA for the
schedule award calculation and forego referring the claimant to a
second opinion specialist for the same purpose.

(6) Following a consult or referral with the DMA, the DMA indicates that
the file does not contain sufficient medical evidence to make a decision
on the medical issue or provide a rating of impairment. In such cases,
the DMA may recommend referring the case to a second opinion
specialist.

C. The second opinion examination should constitute a complete evaluation of
the claimant. The specialist should be asked to submit a report which includes a
history of injury, a description of objective findings found on examination, the
claimant's subjective complaints, and the results of diagnostic tests. Depending on
the circumstances of the case, the specialist may also be asked to provide
identification of any underlying or pre-existing condition(s); a diagnosis; a prognosis;
the recommended course of treatment to be followed; any medically warranted
restrictions or limitations (using Form OWCP-5); discussion of whether the work
restrictions are due to work-related or non-industrial condition(s); a clinical estimate
of the date of partial and/or full recovery; and/or a rationalized opinion on whether
the claimant has objective residuals and/or disability from the work-related
condition. Any other specific issues raised by the CE should also be addressed.

d. If the case has not yet been accepted and causal relationship is at issue, the
specialist should be asked for an opinion with medical rationale which confirms or
negates a causal relationship between any condition found and the accepted incident
or accepted factors of employment. The specialist should be instructed to use the
SOAF as the factual background for the accepted employment incident or factors.

e. In cases involving a pre-existing or underlying condition, the specialist should
be asked to provide a rationalized opinion as to whether the pre-existing or
underlying condition was aggravated by the employment incident or factors and, if
so, whether the aggravation was temporary or permanent. If temporary, the
specialist should also state when the aggravation ceased or can be expected to
cease. Depending on the case, acceleration or precipitation may also be at issue.
See paragraph 3 in this chapter for an explanation of these terms.

f. The information described above should give the CE a clear picture of the
nature and extent of the claimant's disability and its relationship to the accepted
condition(s). It should also allow the CE to determine the next logical intervention in
the case.

g. If a surveillance video of a claimant has been submitted by the employing
agency (EA) or an investigative agency, and the CE has determined that this




evidence should be incorporated as part of the case record and is germane to issues
being addressed by the second opinion specialist, the CE should direct the specialist
to review the video evidence and reference it in his or her report. Should the video
evidence be submitted directly to the specialist prior to CE review, the CE should
request a copy of the video from the EA; if the EA does not provide the video to the
OWCP, the CE should direct the specialist to disregard the video evidence.

Once a surveillance video is provided to the OWCP with a request that it be used in
the management of the case, it becomes part of the official case record and a copy
will be released to the claimant, if he or she requests it, just like any other portion of
the case record. The ECAB held in J.M., 58 ECAB 478 (2007), that the OWCP has
the responsibility to make the claimant aware that it is providing surveillance video
evidence to a medical expert. If the claimant requests a copy of the surveillance
video, one should be made available, and the claimant given a reasonable
opportunity to offer any comment or explanation regarding the accuracy of the
recording.

h. The CE should not generally refer second opinion examination reports to the
DMA for review unless the DMA is calculating a schedule award and requires the
report to determine the impairment rating. A second opinion report may also be
referred to the DMA by the CE if guidance is needed with regard to a specific medical
issue.

i. The findings or opinions of a second opinion physician may differ from those
of the claimant's AP. If of equal weight, the differing opinions would constitute a
conflict requiring referral to a referee physician. This is a time-consuming process,
however, which is not always necessary. Often a decision can be reached by
weighing the medical evidence of record without referral to a referee specialist.

While every case must be reviewed individually, the following are examples of
situations in which differences of opinion may be resolved without a referee
examination:

(@D) The AP (a general practitioner) and the second opinion physician (a
Board-certified specialist in the appropriate specialty) differ with respect to an
issue such as diagnosis or causal relationship. With all other factors in their
medical reports being equal, the opinion of the physician who has training,
knowledge, and Board-certification in a specialized medical field related to the
claimant’s specific injury would usually have greater probative value
concerning medical questions pertaining to that field than the opinions of
other physicians. In determining the weight of medical opinion, the CE
should ensure that all factors in both medical reports are in fact equal prior to
assigning the weight to a physician based on medical specialization alone.

2) The opinions of the AP and the second opinion physician, both
Board-certified specialists, differ on an issue such as causal relationship or the
nature and extent of work limitations. However, the opinion of one physician
is speculative, equivocal, and/or not rationalized, while the opinion of the




other physician is supported by objective findings and is fully rationalized.
Medical conclusions unsupported by rationale are of diminished probative
value.

j. If the second opinion specialist submits an opinion which is equivocal, lacks
rationale, or fails to address the specified medical issues, the CE should seek
clarification or further rationale from that physician. When the OWCP undertakes to
develop the evidence by referring the case to an Office-selected physician, it has an
obligation to seek clarification from its physician upon receiving a report that did not
adequately address the issues that the OWCP sought to develop. As such, the CE
should seek clarification from the referral physician and request a supplemental
report to clarify specifically-noted discrepancies or inadequacies in the initial second
opinion report.

Only if the second opinion physician does not respond, or does not provide a
sufficient response after being asked, should the CE request scheduling with another
physician.



2-0810-10 Obtaining Second Opinions for Surgery
10. Obtaining Second Opinions for Surgery. In some instances, the CE may find it
necessary to obtain a second opinion prior to authorizing surgery.

a. Emergency surgery may be defined as any procedure which needs to be
performed promptly after the onset of a condition or injury in order to preserve life
or function of an organ or body part. For emergency surgery, no prior authorization
by the Office is required

b. Elective (or non-emergency) surgery may be defined as any procedure which
is necessary for the adequate or normal function of an organ or body part, but which
does not need to be performed promptly after the onset of the condition in order to
achieve its purpose. Prior authorization is required for all elective surgery.

When requesting authorization, the following minimum documentation should be
submitted: the name of the surgical procedure; diagnosis of the specific condition(s)
which will be treated by the surgery; and the reason surgery is needed for the
work-related condition. Any ambiguity or omission in a request for surgery should
be resolved by the CE, usually via a written request unless the omission is a simple
matter than can be clarified via telephone. If the CE does contact the physician by
telephone, a summary of the conversation should be captured on a CA-110 and
placed into the case file.

C. When authorization is requested for certain types of elective surgery, the CE
must obtain an opinion from the DMA or a second opinion specialist concerning the
need for the procedure. The elective surgical procedures involved are: spinal
surgery, joint replacements, organ transplants, destructive procedures (e.g.,
chordotomy, rhizotomy, or amputation of a body part) and experimental surgical
procedures.

d. In cases involving spinal surgery, the CE should obtain the minimum
documentation described in paragraph 10(b) above and send the case file to the
DMA. The DMA will evaluate the request for surgery on the basis of the written
record and should provide a rationalized opinion concerning the need for the surgical
procedure.

Q) The following quidelines should be used during this evaluation:

€)) The surgical procedure must be related to the claimant's
accepted work-related condition.

(b) The history, physical examination, and/or results of pertinent
diagnostic tests should support a specific diagnosis.

() The medical reports must adequately describe the clinical
history and severity of the condition, the results of the physical
examination of the claimant, and the results of pertinent diagnostic
tests. The presence or absence of complications should also be



described.

(d) As appropriate, an adequate trial of conservative treatment
should have been attempted prior to the decision to perform surgery.
(e) The diagnosed condition should warrant surgical intervention
according to current medical concepts, and the proposed surgical

procedure is within the realm of accepted medical practice.

(2) If the DMA agrees that surgery is warranted, it can be authorized.

(3) If the DMA'’s opinion is equivocal or negative, or if it indicates the need
for clinical data not present in the file, the CE may choose to prepare the file
for a second opinion examination. The CE may alternatively choose to ask
the AP to submit a report which includes the required clinical data so that the
DMA may formulate an opinion on the medical necessity for surgery. Upon
receipt of the AP’s report, the CE should resubmit the case record to the DMA
for comment.

4) If a second opinion examination is arranged, the usual procedures for
notifying the claimant of the second opinion examination should be followed.
The Office may also provide the claimant and the AP with a copy of the DMA’s
opinion which prompted the need for the second opinion examination.

The second opinion physician should provide a report which contains a clinical
history, results of a physical examination, results of any diagnostic tests
performed, and a reasoned opinion regarding the appropriateness of the
proposed surgery and its relationship to the accepted work condition. The
physician should use the SOAF provided by the CE as the framework for his or
her responses.

(5) If the second opinion physician agrees that surgery is warranted, it
can be authorized.

(6) If the second opinion physician does not concur that surgery is
warranted, and the CE finds that the opinions of the second opinion specialist
and AP are of equal weight after carefully weighing the medical evidence, the
case should be referred to a referee medical specialist to resolve the conflict
of medical opinion with respect to the surgery request.

If however, the CE finds that the second opinion physician’s report holds the
weight of medical evidence and supports that surgery is not warranted, the
CE should issue a formal decision denying authorization for the surgery,
explaining the basis for denial and providing a copy of the specialist's report.
The CE should use prudence in assigning the weight of medical opinion to the
second opinion specialist in this circumstance.



(7) Even if payment for surgery is denied, compensation for disability
resulting from the surgery is payable in cases where the claimant was
disabled for work (due to the work injury) prior to the surgery. Such
payment may be made regardless of any indications that the period of
disability would have been shorter without surgery. In addition, continuing
medical care after discharge from the hospital should be authorized just as it
would have been if surgery had not been at issue.

e. In cases involving organ transplants or destructive procedures, the CE should
obtain the minimum documentation described in paragraph 10(b) above and send
the case file to the DMA. The DMA will evaluate the request for surgery on the basis
of the written record and should provide a rationalized opinion concerning the need
for the surgical procedure. In many instances, though, the Office will ultimately
need to arrange for a second opinion examination to evaluate the request for
surgery.

The same sequence of events outlined for spinal surgery applies for these surgical
procedures as well. In some instances, though, evaluation of the case record alone
may be preferable, and this is acceptable.

f. Where the claimant fails to request prior authorization for surgery, the CE
should instruct the claimant to submit the minimum documentation (described in
paragraph 10(b) above) from the AP, as well as a copy of the operative report. The
CE should then refer the case for an evaluation of the written record by the DMA.
Should the DMA conclude that surgery was unnecessary, a referee examination of
the case record only will be arranged. A second opinion examination should not be
requested under these circumstances, since a physical evaluation after the surgery
was performed would have limited value.

Based on the results of this evaluation, the cost of surgery will be reimbursed or a
formal decision will be issued denying payment for the surgery. Any such decision
should address only the surgical bills, including hospitalization expenses,
anesthesiologist's fees, etc. In cases where the claimant was disabled for work prior
to the surgery, payment of compensation for disability will not be affected by the
decision to deny payment for surgery, and continuing medical care after discharge
from the hospital should be authorized just as it would have been if surgery had not
been at issue.

g. If the claim has not been adjudicated when authorization for surgery is
requested, the CE should advise the claimant and the AP that the OWCP cannot
consider a request for surgery before the case is adjudicated; however, the request
will be evaluated if the case is accepted. The procedure described in the preceding
paragraph will be applied in making such determinations.

h. Where the claimant requests exemption from the requirement that he or she
undergo a second opinion examination because of severe pain or inability to travel
great distances, the CE should request a report from the AP which substantiates why
the claimant’s medical condition precludes the claimant from traveling to or




attending the second opinion examination. If the physician’s rationale is deemed
reasonable, the CE may permit the claimant to forego the second opinion
examination. If the AP’s opinion is unclear or unsubstantiated, the CE may send the
report to the DMA and ask for an opinion on the reasonableness of the exemption
request. If an exemption is granted, the CE will so advise the claimant and AP in
writing.

If the exemption request is denied, the CE shall inform the claimant and AP in
writing. The CE will also instruct the claimant to attend the scheduled medical
appointment and advise the claimant that benefits may be suspended for failure to
attend the examination. If the claimant does not report for the scheduled
appointment, the claimant’s entitlement to benefits may be suspended under 5
U.S.C. 8123(d). See paragraph 13 of this chapter.



2-0810-11 Referee Specialist Examinations

11.

Referee Specialist Examinations.

a. The authority for referee medical examinations is found at 5 U.S.C. 8123(a),
which states in pertinent part, "if there is a disagreement between the physician
making the examination for the United States and the physician of the employee, the
Secretary shall appoint a third physician who shall make an examination."” Because
this method of resolving conflicts is provided in the FECA, the probative value of the
referee specialist's report is great and will normally constitute the weight of the
medical evidence of record. In Albert J. Scione, 36 ECAB 717 (1985), the ECAB held
that a conflict in medical opinion under 5 U.S.C. 8123(a) cannot occur between two
attending physicians, nor can a conflict of medical opinion occur between two DMA’s
or two second opinion specialists.

b. Prior to referring the case for a referee examination, a conflict of medical
opinion must actually exist as determined by weighing the medical evidence. The CE
must decide the relative value of opposing opinions in the medical record, giving
consideration to all factors of physician specialty and qualifications, completeness
and comprehensiveness of evaluations, and rationale and consistency of opinions.

It may be, as in the case of Jordan M. Carter, 32 ECAB 856 (1981), that no conflict
in medical opinion truly exists and, if so, merely declaring a conflict and referring the
claimant and the case record out for a supposed impartial examination will not afford
that physician's opinion any special weight. However, if a significantly greater
weight cannot be assigned by the CE to one opinion, then it is proper to determine
that a conflict in medical opinion exists and that a referee medical examination is
appropriate.

An agency sponsored fitness for duty examination cannot be considered a second
opinion for purposes of creating a conflict in medical evidence.

C. Once a decision has been made to refer a case for a referee examination, a
physician should be selected as discussed in FECA PM 3-0500. The referee physician
should be provided with a SOAF and a list of pertinent questions or issues to be
addressed, which should include a statement outlining the conflict(s) for resolution in
the case. The referee physician should also receive a copy of the entire case record.

Surveillance video evidence may also be sent to a referee physician. In such cases,
the Office should notify the claimant that it is doing so. See J.M., 58 ECAB 478
(2007). If the claimant requests a copy of the surveillance video, one should be
made available, and the claimant given a reasonable opportunity to offer any
comment or explanation regarding the accuracy of the recording.

d. Upon review of the referee physician’s report, the CE should consider the
following:

(1 A conflict of medical opinion relates to an issue and not to a case. A
case is referred to a referee based on a conflict of opinion regarding certain




issue(s). While the referee’s report may constitute weight on the specified
issue(s) based on the authority in 5 U.S.C. 8123(a), opinions expressed with
regard to other issues do not necessarily hold weight by mere virtue of the
physician being designated as a referee. A CE may still make a finding that
the referee holds weight on other issues, beyond the conflict, but that finding
may not be made based on the designation as a referee.

2 The referee specialist's report must actually fulfill the purpose for
which it was intended; it must resolve the conflict in medical opinion. The
ECAB has stated, "an impartial specialist's report is entitled to greater weight
than other evidence of record as long as his conclusion is not vague,
speculative or equivocal and is supported by substantial medical reasoning."
See James P. Roberts, 31 ECAB 1010 (1980).

Therefore, the CE should ensure that the referee specialist's report is
comprehensive, clear and definite, and that it is based on current information
and supported by substantial medical reasoning, as well as a review of the
case file. See Billie M. Gentry, 38 ECAB 498 (1987). If the report is vague,
speculative, incomplete or not rationalized, it is the responsibility of the CE to
secure a supplemental report from the referee specialist to correct the defect.

e. If the referee specialist submits an opinion which is equivocal, lacks rationale,
or fails to address the specified medical issues or conflict, the CE should seek
clarification or further rationale from that physician. When the OWCP undertakes to
develop the evidence by referring the case to an Office-selected physician, it has an
obligation to seek clarification from that physician upon receiving a report that did
not adequately address the issues that the Office sought to develop. As such, the CE
should seek clarification from the referee physician and request a supplemental
report to clarify specifically noted discrepancies or inadequacies in the initial report.

Only if the referee physician does not respond, or does not provide a sufficient
response after being asked, should the CE request a new referee examination.

f. Cases returned from a referee medical examiner should not routinely be sent
to the DMA for review unless a schedule award is at issue. Where a referee
examination was arranged to resolve a conflict created by a DMA with respect to a
schedule award issue, that same DMA should not review the referee specialist's
report. Instead, another DMA or office medical consultant should review the file. See
John W. Slonaker, 35 ECAB 997 (1984).




2-0810-12 Exclusion of Medical Evidence
12. Exclusion of Medical Evidence. In the cases of Carlton L. Owens, 36 ECAB 608

(1985); Aubrey Belnavis, 37 ECAB 206 (1985); and George W. Coast, 36 ECAB 600 (1985),

the ECAB established criteria for excluding improperly obtained medical reports from the
case record. The purpose of this paragraph is to describe these criteria and the actions
which should be taken with respect to reports which must be excluded from the case record.

a.

b.

Improper Contact. The Board has required exclusion of medical reports if:

(&) The physician selected for referee examination is regularly involved in
performing fitness for duty examinations for the claimant's employing agency.
While such physicians may not be used as medical referees, they may be
used as second opinion specialists.

(2) A second referee specialist's report is requested before the OWCP has
attempted to clarify the original referee specialist's report. Only if the
selected physician fails to provide an adequate and clear response after a
specific request for clarification may the OWCP seek a second referee
specialist's opinion.

3) A referee medical report is obtained through telephone contact with
the physician or submitted as a result of such contact. The CE must refrain
from verbal contact to discuss any substantive issue in the case with a
physician who has been engaged to provide a referee opinion. All such
communication should be in writing.

4) A medical report is obtained as a result of "leading questions" to the
physician in a referee context.

(5) If a surveillance video is provided by the EA directly to a medical
specialist acting in the capacity of a referee physician, the CE should advise
the EA that the physician’s opinion has been tainted and will be excluded from
consideration in the Office’s decision. If there is convincing evidence that the
surveillance video is vital to the case and should be used, the CE should direct
the EA to provide the OWCP with a copy of the surveillance video to be used
in conjunction with a referral to a new referee specialist.

Annotating the File. A CE who identifies medical evidence which was obtained

improperly should annotate the file so that the referee examination and all
accompanying medical reports from the case record are excluded from consideration.

A memorandum for the file must be prepared explaining why the report is excluded
from consideration. The referee report, and any clarification reports, should then be
deleted and combined with this exclusion memorandum. The exclusion
memorandum should be the first page of the combined document. The date of the
memorandum will serve as both the author date and received date of this combined
document, and it should be indexed in the imaged file as MISC/Memo to File rather
than Medical evidence. (Prior to the advent of imaging case documents, the pages



of an excluded medical report were stapled together, with the word “Excluded” and
the date written across the front of the report.)

It is not necessary or desirable to remove an excluded report from the case record,
nor is it necessary to expunge all mention of an excluded report from factual
summaries, formal decisions, and other documents contained in the file. Letters to
any physician who is sent the entire case record should instruct the physician to
disregard the excluded report, and such reports should be omitted from copies of
medical evidence sent to second opinion specialists.



2-0810-13 Suspension of Benefits

13.

Suspension of Benefits. This paragraph describes the circumstances under which

benefits may be suspended for obstruction of or failure to undergo a medical examination as
directed by the OWCP.

a. Legal Provisions. Section 5 U.S.C. 8123(d) states, "if an employee refuses to
submit to or obstructs an examination, his right to compensation under this
subchapter is suspended until the refusal or obstruction stops. Compensation is not
payable while a refusal or obstruction continues, and the period of refusal or
obstruction is deducted from the period for which compensation is paid."

In accordance with 20 C.F.R. 8§10.323, the actions of an employee's representative
will be considered the actions of the employee for the purpose of determining
whether a claimant refused to submit to, or in any way obstructed, an examination
required by the OWCP.

b. To invoke this provision of the law, the CE must ensure that the claimant has
been properly notified of his or her responsibilities with respect to the medical
examination scheduled.

Once a medical appointment has been scheduled, the claimant and representative, if
any, must be notified in writing of the name and address of the physician to whom
he or she is being referred, as well as the date and time of the appointment. The
notification of the appointment must contain a warning that benefits may be
suspended under 5 U.S.C. 8123(d) for failure to report for examination. The
claimant must have an opportunity to present any objections to the Office's choice of
physician, or for failure to appear for the examination, before the CE acts to suspend
compensation.

C. Follow-up Action. If no medical report is received within 30 days of the date
of the appointment arranged by the Office, the OWCP should follow up to determine
the status of the report. The CE may follow up sooner than 30 days to determine
whether the claimant attended the appointment as scheduled. No discussion of the
case should take place at the time of this inquiry.

If the claimant reported for examination, the OWCP should inquire when the report
may be expected.

d. Failure to Appear and Obstruction. If the claimant does not report for a
scheduled appointment or obstructs an examination, he or she should be asked in
writing to provide an explanation within 14 days.

Sometimes a functional capacity evaluation is ordered in conjunction with a medical
examination. These tests are usually accompanied by a comment from the person
administering the test regarding the extent of the patient’s cooperation and the
validity of the results. If a tester indicates that the patient exhibited poor effort or
did not cooperate with testing ordered in conjunction with a medical examination, a
concerted lack of cooperation may be considered obstruction of a medical



examination under 5 U.S.C. 8123(d).

e. If good cause is not established, entitlement to compensation should be
suspended in accordance with 5 U.S.C. 8123(d). Benefits should be suspended as of
the date of the decision until the date on which claimant agrees to attend the
examination. Such agreement to attend the evaluation may be expressed in writing
or by telephone (documented on Form CA-110). When the claimant actually reports
for examination, payment retroactive to the date on which the claimant agreed to
attend the examination may be made.

The claimant's statement that he or she will not appear for an examination is not
sufficient to invoke the penalty (Leanna Garlington, 37 ECAB 849 (1986)). Refusal
to schedule an examination at the direction of the office is also insufficient to invoke
section 8123(d) of the FECA (Herbert L. Dazey, 41 ECAB 271 (1989)).




2-0810-14 Authorizing Medical Treatment and Care

14. Authorizing Medical Treatment and Care. Section 8103 of the FECA states, “The
United States shall furnish to an employee who is injured while in the performance of duty,
the services, appliances, and supplies prescribed or recommended by a qualified physician,
which the Secretary of Labor considers likely to cure, give relief, reduce the degree or the
period of disability, or aid in lessening the amount of the monthly compensation.” The
ECAB has recognized the OWCP’s broad discretion in approving services provided under
section 8103, with the only limitation on the OWCP's authority being that of reasonableness.
See D.K., 59 ECAB _ (Docket No. 07-1441, issued October 22, 2007); Lecil E. Stevens,
49 ECAB 673, 675 (1998).

Authorization is requested for a wide variety of medical treatment and equipment; where
the need for a particular treatment or type of equipment is well established, expedited
approval may be granted.

When needed, though, the CE should develop and evaluate the information from the
claimant, AP, service or equipment provider, and (if applicable) the FN or RC assigned to
the case. This section describes general authorization procedures. More specific
information pertaining to the authorization of diagnostic testing, functional capacity
evaluations, special equipment and furniture, health facility memberships, physical therapy,
and chiropractic treatment can be found later in this chapter. Part 3 of the PM also
discusses medical treatment in detail.

Vehicle and housing modifications are addressed in PM Chapter 2-1800. Transfer or
termination of authorization for medical care is discussed in PM Chapter 3-0300.

a. When a request for authorization is received, the CE should review the case
for the following information:

(@9) A description of the specific test, equipment, service, treatment,
and/or facilities needed to address effects of the work-related injury or
condition.

2 Identification of the supplier or provider. The supplier’s or provider’s
contact information is needed. The location of a facility or provider and its
proximity to the claimant’s home or work may be an important factor.

3) The anticipated timing, frequency and/or duration for which
authorization is requested should be specified.

4) A statement of medical necessity from the treating physician is
needed. The physician’s opinion on necessity is to be supported by rationale.
The physician’s rationale is to include an explanation as to how authorization
is expected to be effective in treating the accepted condition. The diagnosis
for which the authorization is requested must be identified (if not obvious).
The type of request will dictate how much rationale is needed. For instance a
request for an MRI for an accepted herniated disc requires little rationale,
while a request for health club facility membership for a rotator cuff injury



would require a more detailed explanation.

b. Development of a request for authorization. Upon receipt, the CE should
evaluate the information from the physician, claimant, service/equipment provider,
and (if appropriate) FN or RC. If the information received is incomplete or if doubt
exists as to the appropriateness or need for the authorization requested, the CE
may:

(@D) Request clarification from the AP.
2 Request an opinion on necessity from the DMA.
€)) Obtain a second opinion medical examination.

4) Obtain a referee physician’s opinion to resolve any conflict over
necessity.

If a second opinion or referee examination is required to establish the need for any
authorization, the CE should refer the claimant to a specialist conversant with the
issue for determination.

C. If, after any necessary development, the weight of medical evidence does not
support authorization for the request, the claimant should be sent written notification
and advised of the reasons why authorization is not being given along with any
alternatives which can be considered. If requested, the CE should provide a formal
decision with appeal rights. Copies of a non-authorization letter by the CE or a
formal decision should also be sent to the employing agency and to the AP, as
necessary.

A pre-termination notice is not required if the claimant was notified of a specific
period of authorization and any specified period of extension. In this circumstance,
the OWCP has not led the claimant to expect that the benefit/payment will continue
beyond the authorized period. A notice is needed, followed by a formal denial (as
appropriate and as described in PM Chapter 2-1400), if an indefinite authorization
was provided.

d. If the information received adequately supports the request, it can be
authorized.




2-0810-15 Diagnostic Testing

15. Diagnostic Testing. Diagnostic procedures are used to determine the exact nature
and extent of the claimant’s condition. Such assessments often clarify medical status and
may save the claimant additional pain and time loss from work.

a. Development. If a diagnostic procedure such as an MRI, CAT scan, or
arthroscopy pertains to the accepted condition, the request should not routinely be
developed. Even in the case of arthroscopy, the diagnostic nature of the test should
take priority over its surgical nature when authorization is at issue, and the
procedure should usually be authorized and paid for without further investigation in a
case involving injury to the knee.

b. Sequence of Tests. For many conditions, a standard sequence for such tests
exists. For example, an initial x-ray may be followed by a CAT scan or MRI if
needed. If the CE is unaware of the usual sequence for a particular condition, or if
the nature of the test is unfamiliar, consultation with the FN or DMA may be in order.
But unless a specific reason exists to obtain further information, the test should
usually be authorized.




2-0810-16 Functional Capacity Evaluations (FCEs)

16. Functional Capacity Evaluations (FCEs). These evaluations may be classified in two
types according to their purpose, duration and content: a general-purpose FCE and an FCE
for placement into an Occupational Rehabilitation Program (ORP) for work-hardening or
work-conditioning.

a. A general-purpose FCE may be authorized by the CE in cases where
management of disability calls for clarification of job tolerances, work restrictions,
etc., and the AP, second opinion specialist, or referee examiner recommends or
requires this service. A request should be submitted for consideration from the
requesting physician or facility. Once the request is approved, an authorization
letter will be sent to the requestor. If a FN is assigned to the case, the FN should
also be notified of the approval.

b. Only a Rehabilitation Specialist can authorize an FCE in connection with an
ORP being performed as part of the vocational rehabilitation process (see PM
2-0813).




2-0810-17 Special Equipment and Furniture

17. Special Equipment and Furniture. The OWCP authorizes durable medical equipment
to aid in the relief and healing for an accepted work-related condition. These items include
those routinely found in medical supply sources, such as braces, crutches, etc. However,
sometimes requests are received for equipment or furnishings not commonly obtainable
from medical supply sources or prescribed for treatment (e.g., whirlpools, special beds or
mattress sets, lift chairs, exercise equipment, motorized scooters, etc.). The OWCP will not
approve elaborate or specialized equipment where a more basic alternative is suitable.

In all instances, the CE must ensure that the equipment is necessary to treat the effects of
the work-related injury and that its use will be consistent with the claimant's restrictions
and safety. The CE must also determine whether rental or purchase is most cost effective,
and whether the cost is commensurate with the basic (unadorned) item required for
treatment.

a. Development with the physician. The CE should obtain the following evidence
from the physician:

(1 A full, specific description of the basic equipment or furnishing required
to treat effects of the job-related condition, along with an explanation of how
the item will address the effects of the work-related condition and the
anticipated improvement.

2 The anticipated duration of the need for the item (in order to
determine whether rental or purchase is appropriate).

b. Development with the claimant. The CE should also obtain the following
evidence from the claimant:

(@D The full name of two or three suppliers, along with complete contact
information for each.

(2) From each potential provider, a signed statement describing in detail
the basic, unadorned item meeting the physician’s specifications, and a
breakdown of all costs, including delivery, set-up, etc. If the claimant wants
a more elaborate item (e.g., a queen-size bed vs. a single needed for
claimant), the claimant should submit a price quote for the basic item only.
It is the claimant’s responsibility to pay for any enhancements.

C. Review and Authorization. If the information received is incomplete or doubt
exists about the suitability, appropriateness, or need for the equipment or furniture,
the CE should undertake suitable development, such as requesting clarification from
the AP or obtaining a second opinion examination.

If, after sufficient development, the request can be authorized, the claimant should
be advised in writing.

d. Denial of Approval. If the evidence does not support the lease or purchase of




the requested item, the CE should advise the claimant in writing, explaining the
reason(s) and listing the alternatives which can be considered. A formal decision
with appeal rights should be issued, if requested.



2-0810-18 Health Club/Spa Membership
18. Health Club/Spa Membership. Such memberships may be authorized if rationalized

medical evidence establishes they would be therapeutic to treat the effects of an injury. In
all cases where such memberships are at issue, the CE must determine that the
membership is likely to be effective and cost efficient, given that exercises performed at
such facilities are generally done without supervision, the membership term may be
incompatible with or extend beyond the duration of the prescribed program, and
membership dues often include charges for services not related to the treatment regimen.
The OWCP will not approve an elaborate facility or service where a more basic one is

suitable.

a.

Development with the physician. The CE should obtain the following evidence

from the physician:

b.

(1 A description of the specific therapy and exercise routine needed to
address effects of the work-related injury, including a description of the
specific equipment or facilities needed to safely perform the prescribed
regimen.

2 The frequency with which exercises should be performed and the
anticipated duration of the recommended regimen.

3) The nature and extent of supervision, if any, that the physician feels is
required for safety while the claimant is performing the exercises.

4 The physician’s opinion of the anticipated or actual effects of the
regimen, the treatment goals sought or attained, and the frequency of the
AP’s examinations to determine the effectiveness or ongoing need for the
program.

(5) A statement directly addressing whether the exercise routine can be
performed at home, and the viability of a public facility, such as a community
recreation center or pool, in accomplishing the treatment goals.

Development with the claimant. The CE should also obtain the following

evidence from the claimant:

(@9) The full name and address, and distance from the claimant’s home or
work, of suitable public facilities.

(2) The full name and address, and distance from the claimant’s home or
work, of suitable commercial facilities.

(€)) If applicable, the claimant’s specific reason(s) for requesting approval
of a commercial facility if a suitable public facility is available or the AP has
indicated the regimen can be performed at home.

4) A signed statement from the health club or spa manager verifying that



the facility is fully suitable for the exercise routine prescribed by the
physician. The manager should also provide detailed fees and charges for
various membership options and terms (e.g., short-term vs. lifetime
membership). The statement should describe all facilities, services, and
special charges not included in the membership fee.

The CA-6043 letter can be used for this development of these issues.

C. Review and Authorization. If the information received is incomplete or doubt
exists about the suitability, appropriateness, or need for the membership, the CE
should undertake suitable development, such as requesting clarification from the AP,
consulting with the DMA or obtaining a second opinion examination.

If the information received adequately supports the request, the CE may approve
membership, provided the cost does not exceed $750. Requests for higher amounts
should be referred to the Senior CE or Supervisory CE with a written
recommendation explaining the basis for approval.

Only individual (not family or group) health club memberships may be approved, and
usually only for period of six months at a time. The claimant should be advised of
the period of approval. The claimant should also be advised that if a further period
of approval is requested, a request with a medical report explaining the gains
achieved to date and supporting an extension for a specified period, should be
submitted approximately 45 days prior to the expiration of the current membership
term for consideration.

d. Denial of Approval. If the evidence does not support paying for a
membership, the CE should advise the claimant in writing, explaining the reason(s)
and listing the alternatives which can be considered. A formal decision with appeal
rights should be issued, if requested.




2-0810-19 Physical Therapy
19. Physical Therapy. For most orthopedic injuries, physical therapy (PT) services within

the first 120 days after a traumatic injury are allowed without any prior authorization

required.

It is also customary to automatically authorize PT post operatively for orthopedic

surgeries, usually for a period of 60 days post surgery. If a request for therapy beyond
these time frames is received, the CE needs to review the file to determine whether further
services should be authorized.

a.

PT requests must include the following: specific CPT-4 codes, number of

units, frequency and duration of treatment. This request must also be accompanied
by a prescription and treatment plan from the attending physician.

b.

Evaluating PT requests. To evaluate the need for therapy beyond the initial

period of authorization, the CE is to review the case for the following medical
evidence:

C.

(1 An established need for PT directed to the accepted condition or to an
accepted complication of the claimant’s injury or condition, including surgery.

2) The specific modalities being prescribed, which should include some
form of active PT.

3) The existence of a functional deficit where the additional therapy is
expected to produce some functional improvement. Pain alone does not
constitute a functional deficit. To authorize additional physical therapy for
pain or to maintain function, the CE should ensure that the pain is associated
with measurable objective findings such as muscle spasm, atrophy and/or
radiologic changes in joints, muscles or bones, or that pain has placed
measurable limitations upon the claimant's physical activities.

Prior to authorizing additional PT, medical development may be needed if the

file does not substantiate the need for ongoing therapy. The CE may need to
request further information from the physician, such as the following:

(1 Specific modalities, procedures and/or tests and measures to be
administered.

2) Specific functional deficits which are to be treated, including a
description of how these deficits affect the claimant's physical activities.

€)) Specific functional goals of the additional therapy.

4) Appropriateness of a patient-directed home exercise program as an
alternative to supervised physical therapy, especially in light of the efficacy of
past supervised therapy and the magnitude of any expected functional
improvement.

Additional PT may be approved if the need has been established as outlined




above.

e. Denial of Approval. If there is insufficient evidence, after development, no
further physical therapy should be authorized. If the claimant inquires, the CE
should explain the reason(s) in writing. A formal decision with appeal rights should
be issued, if requested.

f. Extended PT may be approved for severe brain or spinal cord injuries,
extensive second or third degree burns, or other severe injuries that have rendered
the claimant bed-ridden permanently or for an extended period of time. The CE may
authorize physical therapy services for up to one year in these circumstances.
However, the accepted condition(s) must support this exception.




2-0810-20 Authorizations for Chiropractic and Osteopathic Treatment

20. Authorizations for Chiropractic and Osteopathic Treatment. If a spinal subluxation
has been accepted, manual manipulation of the spine by a chiropractor is payable.

However, other physical therapy services, even if performed by a chiropractor, are subject
to the requirements in the preceding paragraph. When the AP prescribes manipulative
treatment by a chiropractor or an osteopathic physician, this therapy is subject to the above
procedures. Physical therapy services provided by a chiropractor or osteopath must be
recommended and directed by the AP.




2-0810-21 Attendant Allowance

21. Attendant Allowance. 20 CFR 810.314 allows payment for services of an attendant
where it is medically documented that the claimant requires assistance to care for personal
needs such as bathing, dressing, eating, etc. Such services are paid as a medical expense
directly to the provider of services under 5 U.S.C. 8103.

Prior to the January 1999 revision to the Federal Regulations, an attendant allowance was
paid directly to the claimant. Any such allowance approved prior to January 1999 will
continue to be paid to the claimant until the need for the attendant ceases. Any new claims
for an attendant allowance will be processed under §10.314, consistent with the guidance in
this chapter.

a. Development of a new request. Where the evidence strongly suggests that
the claimant may require the services of an attendant, or where the claimant
inquires about such entitlement, the CE should request further information from both
the claimant and the physician.

b. Evaluating the request. When making a determination on the claimant’s
entitlement to an attendant, the CE is to consider the following factors:

(1 The particular kinds of activities for which assistance is needed. The
assistance must be for personal needs such as bathing or dressing, not for
such tasks as cooking or housekeeping.

(2) The need for daily assistance in these activities.
3) The nature of the disability.

C. Authorization. When the services of an attendant are approved, the CE
should prepare a memorandum for the file outlining the reasons for approving the
attendant allowance, and stating the period for which it is approved. A CE may
approve the services of an attendant for up to one year if the medical evidence
supports a long-term need.

If the services of an attendant are required beyond that period, the CE should
prepare a memorandum to the Supervisory Claims Examiner (SCE) making
recommendations and requesting approval for a longer period. If the SCE concurs
with a longer authorization period, or that an attendant will be needed indefinitely,
the SCE may approve a longer period. This decision should be documented in the
case file.

d. The provider should submit an itemized bill for services directly to the OWCP
as directed in 20 CFR 8§10.801.

e. Continued entitlement to the attendant allowance should be verified by the CE
annually during the periodic entitlement review process. General procedures for
determining continued entitlement are contained in FECA PM 2-0812.




2-0810-22 Claimants in Prison
22. Claimants in Prison. Incarcerated persons do not lose entitlement to medical
treatment for work-related injuries simply because they are imprisoned.

Medical treatment and examinations should be arranged through prison officials. It may be
sufficient to obtain routine medical services from the prison physician. If needed, and with
the cooperation of prison authorities, the claimant may be taken to a specialist's office or
arrangements may be made for the specialist to visit the prison to see the claimant. Such
arrangements may be made not only for treatment and periodic examinations, but also to
obtain physical work limitations for use in determining the claimant’s wage-earning
capacity. Copies of correspondence with prison officials regarding medical examination and
treatment should be sent to the claimant (and his or her representative).



2-0811 Nurse Case Management
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1. Purpose and Scope. This chapter discusses the early intervention phase of disability
management claims. The focus is primarily on the necessity and appropriateness of nursing
intervention and techniques for the management of disability claims at the earliest possible point
to facilitate return to work. It outlines the different roles and types of nurses, provides guidance
to the Claims Examiner (CE) regarding how and when nursing intervention should be
undertaken, and discusses the necessary components of successful claims management during
this phase.

See FECA Procedure Manual (PM) chapter 2-0600 for a complete overview of the Disability
Management process.

See also FECA 3-0201 and 3-0202 for more detailed information on the management of
contract nurses.

2. Introduction. The Office of Workers’ Compensation Programs (OWCP) is committed to
seeing that benefits for compensation and medical services are appropriate and provided timely.
OWCP is also committed to assisting injured workers in returning to work as soon as possible in
order to minimize the period of disability. Benefits should not continue after the effects of the
work-related condition have ceased.

Management of disability claims begins as soon as a new claim is received indicating that the
claimant has lost time from work as a result of the injury or is disabled from his or her date of
injury position. The CE assists the claimant in returning to work as soon as possible; however,
the return-to-work effort consists of more than just CE intervention. The best outcomes stem
from an active team approach where OWCP, the employing agency (EA), the claimant, and the
medical providers use all available tools to facilitate medical recovery and a sustainable return to
work.

Nurse intervention is an integral part of the overall disability management of a claim, with a
registered nurse providing liaison services to assist in medical and claims management with
a return-to-work focus. However, even when a nurse has been assigned to a case, the CE
remains responsible for the management and overall direction of the case.

The CE uses the Disability Management (DM) Tracking system in iFECS to record actions
taken during disability management, including those taken with regard to the assigned
nurse. Additionally, the interaction between the DM Tracking system and the
Nurse/Rehabilitation Tracking System (NRTS) provides the ability to effectively track and
manage a disability claim from assignment to closure. PM Chapter 2-0601 discusses the DM
Tracking system in detail.

3. Types of Nurses. The OWCP has contracted with registered nurses who have case
management experience to provide intervention at the earliest stages of disability management.




A Staff Nurse assigned to each district office is responsible for oversight of the contracted
nurses.

a. Staff Nurse. As part of the oversight process, the Staff Nurse (SN) should
see there is a sufficient number contract nurses to service the district office’s needs.
The SN assigns contact nurses to specific cases; monitors contract nurses’
performance in correlation to both the contract specifications and the quality of
services provided; reviews nurse reports for completeness and timeliness prior to
authorizing payment of bills; and communicates with the CE as needed with regard
to issues that arise during the nurse intervention phase.

b. Continuation of Pay (COP) Nurses. COP Nurses (CN) are registered nurses
assigned in traumatic injury cases where the injured worker has immediate time loss
and has not returned to work within seven (7) days following the date of work
stoppage. The CN is strictly a triage nurse and all work is performed telephonically.
The CN contacts the employee, the EA and the treating physician. Within seven (7)
days of the case assignment, the CN initiates contact with all three to obtain the
necessary information and then closes the case. The CN closure report should
contain the return-to-work status and provide a recommendation regarding early
intervention and assignment to a field nurse.

C. Field Nurses. The Field Nurse (FN) is a registered nurse who assists in the
management of disability claims in a number of ways. The FN assists in coordinating
medical care during the recovery period and helps to facilitate a safe and timely
return to work. The FN also acts as liaison between the CE, claimant, EA, and
medical providers. The FN’s contact is generally in person; however, in some
instances the activity may be only telephonic in nature.

4. The COP Nurse (CN). Although nurse intervention is not extensive during the COP
period, the medical knowledge and experience of a CN enables the CE to identify cases that
require more extensive intervention due to the severity of the injury, contemplated surgical
intervention, or lost time from work.

a. CN Assignment. Based on the data entered when a traumatic injury case is
created (specifically, the date work was stopped), a case becomes automatically
eligible for a CN assignment if the claimant does not return to work within 7 days of
the date the claimant stopped work. This assignment occurs even if the case has not
yet been formally accepted. If the EA reports a return to work prior to CN
assignment, a CN should not be assigned. CN assignments are done electronically
through iFECS, and necessary information is accessed by the CN via remote access
to iIFECS.

Note — As COP is not payable in occupational disease cases, CN assignments are not
made in those cases.

b. CN Actions. Upon receipt of the assignment, the CN should make a
three-point contact in order to effectively triage the case, and then report these



findings via a COP Nurse Report to the SN and CE.

(1 Claimant — The CN should make initial contact with the claimant and
obtain details concerning the injury. The CN should also determine whether
the claimant has a treating physician, and, if so, contact information should
be obtained.

2 Employing Agency (EA) — The CN should contact the EA to confirm the
claimant’s work status and determine whether appropriate work
accommodations are going to be available during recovery. The CN can also
discuss with the EA the possibility of a future FN assignment in a particular
case.

€)) Attending Physician — The CN should contact the physician’s office to
obtain information concerning treatment and the date of the claimant’s next
appointment. The CN can also advise whether work accommodations can be
made at the agency, if known, and provide general information about the
FECA program.

Once information has been obtained from the claimant, EA and attending physician,
the CN provides that information, via a written report, to the SN and CE. Any other
relevant information pertaining to possible issues for a foreseeable recovery or
return-to-work barriers should also be included. The CN should also make a specific
recommendation pertaining to whether a FN assignment would be beneficial.

C. CN Timeframes. The CN should obtain the necessary information, as outlined
above, and submit a closure report within 7 days of assignment. There is a limited
amount of flexibility with this 7-day timeframe. If the CN has determined that the
claimant will be returning to work within the following week, and the specific contact
information supporting a definitive return-to-work date has been obtained, the CN
case can be held open beyond the 7-day window to verify and report the return to
work. CN closure, even with this kind of limited extension, should occur no later
than 14 days after assignment.

d. Once the CN Closure Report is received, the SN reviews it and submits the bill
for payment. At that point, the COP Nurse Report will be viewable by the CE, who
can use the information provided to determine the next appropriate step for the
case. The closure type and date will also be visible to the EA in the Agency Query
System (AQS) at that time.

If the CN closes the case and the claimant has not returned to work in a full-time
capacity, the CE should review the case for adjudication. The CE can also use the
information obtained by the CN to expedite adjudication or guide the next
intervention action. The CE should also review the case for appropriateness of
assignment to an FN, as a case may be assigned to an FN even if the COP period has
not yet expired. A FN may also be assigned if the claimant has returned to work full
time, but in only a limited duty capacity.



5.

The Field Nurse (FN). A FN is assigned when work-related disability has been

identified. Unlike CN assignments, the CE must initiate a referral to a FN. A FN’s contact is
generally in person; however, in some instances the activity may be only telephonic in
nature (e.g. in an instance where there is no contract nurse in the vicinity of the claimant’s
locale). Whether the nurse’s contacts during these kinds of assignments are in the field or
only telephonic in nature, they are all called FNs. The FN’s responsibilities include, but are
not limited to, the following:

6.

a. Developing a rapport with the claimant and answering questions about what
to expect from OWCP, while at the same time clearly establishing the return-to-work
goal for the claimant from the outset.

b. Making determinations about the initial extent of the injury, treatment
necessary for recovery, and return-to-work expectations (using the CN’s report, if
available, as part of this process).

C. Attending the claimant’s medical appointments to facilitate communication
about return to work and ease any authorization difficulties the claimant may be
encountering.

d. Obtaining functional capacities, restrictions and limitations from the physician
as early as possible, and then providing these to the EA and exploring job
modification options.

e. Identifying possible barriers to the claimant’s return to work and then
developing a plan of action with the CE to resolve the identified barriers.

f. Continual evaluation of the likelihood of return to work with the EA and
physician, with the goal of following the plan through to successful full duty return to
work and closure.

g. Communicating reqularly with the medical providers, claimant, EA, SN and CE
to keep all parties informed of the status of the case to facilitate a timely,
sustainable return to work.

h. Making recommendations for vocational rehabilitation when necessary.

When a Field Nurse is Needed. The need for a FN can occur in many different

situations. Some of the most common situations in which referral for FN services is needed
are: coordinating medical care, obtaining work limitations, assisting the CE in resolving
medical issues, visiting the work site and ensuring that duties of the position do not exceed
the medical limitations as represented by the weight of medical evidence established by
OWCP, and addressing any problems the employee may have in adjusting to the work
setting.

a. Nurse services are a valuable tool for assisting claimants in returning to work and
assisting CEs in moving a case towards resolution. Early referral for nurse
intervention services is critical to successful disability management.




b. Nurse intervention should begin as soon as possible after the injury occurs in

accepted cases if the claimant has not returned to work, even if the Continuation

of Pay (COP) period has not yet expired. The referral for FN services may also be
made if the claimant has returned to work but is disabled from performing his or

her date of injury position.

c. The need for a nurse referral, in general, can be established with any situation

where the claimant is not working his/her full regular duty. The following is a
breakdown of some scenarios that illustrate when a case may be considered for
referral for nurse intervention services:

(@) The claimant is temporarily totally disabled (TTD);

(2) The claimant is working full time but with restrictions, and a return
to less restrictive work, a full-duty release, or establishing permanent
restrictions is being pursued;

(3) The claimant is working less than full time with or without restrictions,
and an increase in work hours, a return to less restrictive work, a full-duty
release, or establishing permanent restrictions is being pursued;

4) Work tolerance limitations have been obtained, but outstanding
medical issues hinder or preclude a return to work. The FN can assist with
the outstanding medical issue (e.g. pain management, medication, treatment
plan, specialist consultations, etc.);

) Surgery is authorized and monitoring medical recovery and
coordinating post operative care is needed;

(6) The return to work date stated does not coincide with the severity of
the original injury;

) The return to work date is extended without clear and valid medical
reasons;

(8) The claimant is partially disabled but the file contains no description of
work limitations;

9 The claimant has sustained a catastrophic injury and coordination of
medical care is needed; or

(10) The claimant stops work (sustains a recurrence) after an initial return
to work effort.

d. Referral for nurse intervention services can also be taken for specific task-related
actions later in the life of a case, even after a prior nurse closure has occurred.
These are generally shorter assignments based on a specific task. Some




examples of these instances are:

(1 The claimant’s work tolerance limitations are in question, and the
CE determines that with the assistance of a FN, clarification of the claimant’s
work capabilities can be obtained;

(2) When questions arise regarding the claimant’s current medical status,
the FN can meet with the attending physician to obtain a medical opinion on a
pending medical issue, assist with obtaining medical records, etc.; or

(3) A FEN would be beneficial to assist the CE and/or claimant with the
coordination of medical care due to the severity or complexity of the
claimant’s medical condition.

7. Field Nurse Referral. Once a CE has decided to refer a case for nurse intervention,
the CE should complete a nurse referral.

a. The nurse referral should provide specific information for the SN to utilize in
making the referral to the FN, such as: the claimant’s name, address, phone
number; the EA name, address, contact person, if known (most likely the EA Injury
Compensation Specialist), and phone number; whether there is a an attorney or
representative authorized in the case; the accepted conditions and ICD-9 codes; the
claimant’s date of injury and date of birth; the claimant’s current work status; the
responsible CE’s name; and the recognized attending physician’s contact
information, including name and phone number.

b. The completed nurse referral should also note the goals of the intervention
and the issues which the FN should address with the physician (e.g., obtaining a
description of work limitations or treatment plan) and any pending adjudicatory
actions (e.g., an imminent second opinion referral). The referral should be specific
to the circumstances of the case.

C. Along with the referral, the FN should be provided a copy of the pertinent
medical records from the file, which may also include a copy of a current Statement
of Accepted Facts (SOAF), if available.

8. Field Nurse Assignment. If the claimant has not returned to regular full duty and
the case has been accepted, a FN can be assigned.

a. EN assignments should usually be made with the expectation of in-person
contact by the FN, since the FN may more easily assess the claimant's environment
and job situation in a personal visit. An assignment may be limited to telephonic
intervention, though, in uncomplicated cases, or in instances where there is no
contract nurse available in the claimant’s locale. If the assignment is to be only
telephonic in nature, the SN should clearly indicate this in the referral
documentation, but there are no differences with regard to the timeframes.

b. Within one week of receipt of the file the FN should:




(@9 Contact the injured worker for initial assessment;

2) Contact the attending physician for a treatment plan, projected
return-to-work date, and completion of an OWCP-5 (or equivalent). In
addition, the attending physician should be notified that light duty may be
available when the injured worker is able to return to some form of work;

3) Contact the EA regarding availability of light duty and return-to-work
options; and

4) Contact the CE and provide a synopsis of medical issues, current work
status, and estimated dates for return-to-work at light or regular duty.

If the FN is unable to meet this one-week timeframe (e.g. the treating physician
cannot be available for 2 weeks), notification should be made to the SN and CE.

C. After the initial status report from the FN, if necessary, the CE should direct
the FN with regard to what course of action to pursue. This type of direction should
continue throughout nurse intervention depending on the information provided by
the FN.

d. Within one month of assignment, the FN should obtain a position description
for the date of injury (DOI) job, which includes the actual physical requirements. If
the claimant has been working a light duty job since the injury occurred, the FN
should also obtain this documentation for the light duty job. The FN should also
have a face-to-face meeting and job-site walk through (when possible) with the EA
to assess potential job modification possibilities.

e. The FN should submit medical evidence as soon as it is received and contact
the CE to report the following:

Q) Changes in the claimant’s medical condition (e.g., newly diagnosed
conditions whether work-related or not, requests for surgery, etc.).

(2) Claim expansion (e.g. the attending physician may request an
expansion of the work-related conditions in the case to include a
diagnosis that better matches the claimant’s work-related condition).

(3) If the EA states it will not make light duty work available, or if the EA
withdraws light duty work.

(4) Report of a new injury, whether sustained at work or not.

(5) Return-to-work status or changes in work status (e.g. full-time to
part-time or change in hours worked). This requires immediate




notification.

(6) Release to return to work (with follow-up verification of actual the
return-to-work date).

(@8] Any event that significantly impacts a claimant’s ability to return to
work or seek treatment (e.g. the death of a family member, personnel
issues, etc.).

(8) The need for a second opinion examination.

9 Claimant’s willingness or unwillingness to cooperate with the treatment
recommendations of his/her physician and the return-to-work effort.

The FN should submit a monthly written progress report that includes:

Q) Current Work Status. This includes the number of hours (if working),
the effective return-to-work date, and type of work, with EA
confirmation; or the projected return-to-work date (if not working).

2) Claimant Contact. This includes a synopsis of the information obtained
and an assessment of the home environment and family structure, as
well as the date/type of the contacts. Information pertaining to the
home environment will usually only be documented in the initial
assessment report and need only be referenced in subsequent reports
if the FN determines that such issues present an ongoing barrier to
rehab/recovery. Also, depending on the nature of the case,
assessment of the home environment may not be necessary.

3) Physician Contact. This includes the date of medical visits; physician
requests (surgical approval, physical therapy, etc.), and detailed
requests made by the FN to the physician based on the treatment
plan.

(4) EA Contact. This includes the job site evaluation performed and date,
as well as the name of contact person with whom job accommodations
were discussed.

(5) Planned Actions and Comments. This includes specific actions the FN
plans to take during the next reporting period, e.g. the next physician
appointment, possible increase in work hours, job site walk through,
etc.

(6) Barriers or Issues. This includes any barriers to medical recovery or
the return-to-work effort. This may also include issues that the FN

requires CE direction on before moving forward. While these issues
should be communicated prior to the monthly report if significant, the



CE should always review this section of the report carefully to
determine whether intervention is needed.

g. The FN should submit a closure report when directed by the CE or SN to close
the case. When a case is scheduled for closure of nursing services, the FN should
inform the injured worker, physician, and EA of the closure.

h. Non-cooperation. Sometimes a claimant may not wish to cooperate with the
nurse intervention program. If this occurs, the CE should obtain specific details
regarding the situation. While OWCP cannot issue any type of sanction specifically
for non-cooperation with the FN, the CE should take appropriate follow-up action to
address the situation if it is hindering recovery and return-to-work. Several options
are available, but each case must be assessed individually.

(1 If work tolerance limitations are already on file, the CE can refer the
case for vocational rehabilitation services.

2 The CE may wish to hold a conference with the claimant and FN to
explain the purpose of the nurse intervention program and the advantages for
the claimant.

€)) If the FN can still be productive without direct contact with the
claimant, the FN may remain assigned to the case and complete further tasks
as directed by the CE.

4) In other instances, it may be best to close the case for nurse
intervention while the CE medically manages the case and possibly refers the
case for vocational rehabilitation services at a later date.

9. Communication. Returning injured employees to work and minimizing the effects
of a work injury are goals that require regular and timely communication between the CE,
SN, and FN. Effective, well directed, and organized disability management can be achieved
with this team approach.

a. Communication between the CE and the SN.

(1 The SN is a valuable resource for the CE. The CE may ask the SN for
advice where the claimant has sustained a catastrophic injury or has
undergone surgery. Likewise, a brief consultation with the SN may be in
order to assess whether a particular treatment is appropriate, to help the
claimant explore treatment centers, or to understand the purpose of a
particular diagnostic test.

2 The SN should communicate with the CE on cases assigned to FNs
regarding important or time sensitive information so that action can be taken
by the CE, if necessary.

b. Communication between the CE and the FN. During the period of FN



intervention, the CE and the FN will confer, either by telephone or written
communication, to determine the next action. Timely response to FN inquiries is
crucial to successful case management. The CE determines the best approach to
achieve progress in the case and directs the FN in obtaining necessary information or
completing specific tasks needed to achieve those goals.

The FN will report to OWCP, either by telephone, in writing, or both. Written reports
are usually required every 30 days, but effective disability management hinges on
more frequent communication in most cases. More immediate communication can
be accomplished via the phone or email.

Note — Email may be used by the CE or SN to direct the activities of the FN during
the nurse intervention period. If email is used, all protocols to safeguard Personally
Identifiable Information (PIl) must be followed (e.g. no identifying information in the
subject line, and no reference to the claimant’s complete SSN, name, or other
protected PII in any part of the email message). Case specific communication
concerning significant case actions should be placed in the case file.

(1 When the CE refers a case for nurse intervention, the CE should
communicate via the nurse referral: the goals of the intervention, any issues
that the FN should address with the physician, and any pending adjudicatory
actions.

2 The FN will report to the CE by telephone, in writing, or both. The FN
may note such information as the attending physician's opinion concerning
length of disability, work limitations, etc. The CE may use this information as
the basis for questions to the physician but should not base adjudicatory
actions on it, as a FN report is not medical evidence. However, if the FN
arranges for submission of a medical report from the physician, the
physician’s report may be used for adjudicatory purposes.

3) Periodically during the FN intervention period, the FN and the CE will
discuss the specific circumstances of the case and confer to determine the

next course of action in order to minimize disability and the effects of the
work injury.

4) The CE should reqularly assess the claimant’s medical condition and
return-to-work status and decide what type of intervention is appropriate.
For instance, the FN may recommend a second opinion examination, or
recommend medical or vocational rehabilitation services, or other kinds of
evaluation. The CE should promptly respond and take whatever claims
intervention is needed.

(5) The FEN should confirm the closure date with the CE prior to closing the
case. When directed to close the case, the FN should contact the claimant,

physician and the EA to advise them of the closure and refer them to the CE if
they have any concerns. The FN should also notify the SN and then submit a




closure report.

10. Length of Field Nurse Assignment. The length of FN assignment will depend on
the circumstances of the case. Factors such as the type of injury, the medical conditions
involved, and the availability of light or modified duty may play a role.

a. Initial Assignment. A FN will generally be assigned to a case for 120 days
initially, regardless of whether the claimant has returned to work already or not;
however, a shorter assignment may be considered. The CE should consult with the
SN for additional guidance if needed.

Note — This assignment is made based on a unique period of disability. For instance,
if a FN is assigned and the claimant returns to work during that assignment but then
sustains a recurrence for a period of work-related disability, a FN can be reassigned
and the initial assignment period (and the remainder of the protocol outlined in this
section) begins again in a new DM Tracking record. See FECA PM 2-0601 for more
information on creating DM tracking records.

b. Return-to-work monitoring. The full 120 days may not be needed when the
claimant is already working at the time of FN assignment.

(@9 Light Duty monitoring. If the FN obtains medical evidence indicating
no full duty release, the claimant has permanent/stable work restrictions and
has been working a job within the work tolerance limitations for 60 days while
the FN has been assigned, the FN assignment may end. The FN should
generally provide light duty follow up and oversight for a period of 60 days
after the claimant has returned to work in a light duty position, unless the
rationale for a longer period of monitoring is provided.

2 Full Duty monitoring. If the claimant returns to work full duty, the FN
should follow the case for 30 days (not 60), unless there is a specific reason
for the longer 60-day monitoring period.

3) Automatic extensions. An extension is not needed if the return to
work occurs early enough in the 120-day period such that the 60 day
monitoring will be completed prior to the 120 days. If the full 120 days has
not been used, though, and the 60-day monitoring period is complete, the
remaining days can be used if needed without further documentation (e.g. if
the FN may be able to obtain a full duty release).

An extension to complete the return-to-work monitoring described in this
paragraph is considered to be automatic, even if it takes the assignment
period past the 120-day initial assignment period. As long as the
return-to-work date (and type) is clearly identified in the file, the monitoring
(and any necessary extension) is automatic.

C. At the end of 120 days, the CE must evaluate the case and determine
whether further FN services are necessary. For optimal case management results,




collaboration between the CE and SN should occur when extensions are to be
granted, or if there is any question regarding the appropriateness of FN closure.

(@9 If the claimant has not returned to work, and there is no clear
indication that FN services would be useful for a specific purpose, the FN
should be closed. This closure should be documented in the file, and the CE

should take another appropriate disability management intervention action
promptly thereafter in an effort to move the case towards a resolution.

(2) If the claimant has not returned to work, and there is something
specific the FN could do within the next 30 to 60 days to further the
return-to-work efforts, the CE can extend the FN for 30 or 60 days at his or
her discretion, as long as there is a clear indication that FN services would be
useful for a specific purpose and that purpose/direction has been provided to
the FN as clearly evidenced in the file.

For instance, if on day 105 the attending physician advises that after 3 more
weeks of physical therapy, he will be able to provide work tolerance
limitations, an extension could be authorized. Another example would be a
case where the physician provided work restrictions towards the end of the
120-day period and the FN indicated that she was working with the EA on the
formulation of a job offer, an extension could be granted to facilitate
formalizing any such offer of employment.

If the CE authorizes a 30-day extension initially and later decides that an
additional 30 days is needed, the same kind of rationale (purposeful decision
making), direction, and file documentation is needed.

3) If the claimant had an initial return to work during the first 120 days,
and the 60 day monitoring of that return to work takes the FN past 120 days,
the extension to follow up past the 120 days is automatic through the
completion of that 60-day period. No extra file documentation is needed
through day 60 of the light duty return to work (or day 30 for full duty).

4) If the claimant had been working at the time of the initial assignment
and has not been released to full duty and the work status has not changed,
the FN should be closed. An extension may be granted if one of the following
is expected (as evidenced in the file) within the next 30-60 days: a) full duty
release, b) permanent or less restrictive work tolerance limitations, or 3)
permanent job offer. Once this particular goal is accomplished, the FN should
be closed. In these situations, where the claimant was already working at the
time of the nurse assignment, the assignment period should not usually
exceed 180 days.

d. At the end of 180 days, supervisory approval of any further extension is
needed, with one exception.




(@D The 180-day automatic exception - If the claimant had an initial return
to work during an extension period (between day 120 and day 180), and the
monitoring of that return to work takes the FN past 180 days, the extension
to follow for the 30 or 60 days is automatic through the completion of that 30
or 60-day period. No extra file documentation is needed through day 60 of
the light duty return to work (or day 30 for full duty), but the FN assignment
should be closed at the end of that monitoring period.

(2) Other than the automatic extension noted above, any assignment past
180 days needs an explanation in the file regarding why the extension is
needed and what is expected during the next period. There should be a clear

indication that FN services would be useful for a specific purpose and that
purpose/direction has been provided to the FN as clearly evidenced in the file.
Extensions after the 180-day mark should usually be granted in 30 or 60-day
increments (except for catastrophic cases). If an initial extension (after 180
days) is authorized, then another such extension is authorized, the same kind
of rationale (purposeful decision making), direction, and file documentation is
needed.

A typical scenario may occur when surgery is performed during the initial
120-day period, and if, despite a delayed recovery, the treating physician
presents a clear prospect of a return to work release at the end of the
180-day assignment period, the extension of services could be given so that
the FN can provide the EA with those restrictions and work with the EA on an
appropriate job offer.

3) If the claimant has an initial return to work during an extension period
(after 180 days), the extension to follow is automatic through the completion
of the 30/60 (full duty/light duty) period. No extra file documentation is
needed for the return to work extension.

e. After 10 months of FN intervention, regardless of prior extensions, nurse
intervention services should cease unless the case is within its first 30/60 day
return-to-work monitoring period or is a true catastrophic case requiring ongoing
intervention.

If the Supervisor (based on a recommendation from the CE and SN) believes that
ongoing FN services would be useful (beyond 10 months) due to the unique
circumstances of a given case (e.g. a case where major surgery was significantly
delayed, and then the claimant encountered significant obstacles during medical
recovery which took longer than expected to resolve), the Supervisor may authorize
an additional extension as long as the file is documented appropriately as outlined
above.

f. The assignment period for task-based assignments is significantly shorter.
These assignments occur later in the life of a case, usually after early nurse
intervention services have expired, and the goal is very task oriented. When




assigned, the FN should be notified of the specific task and the time period allotted
for completion of the task. Once that specific task has been accomplished, FN
services should be closed. Usually these assignments should last no longer than 30
-60 days.

11. Dual Tracking. The CE has the option to take a dual track intervention approach on
certain cases. Dual tracking is when both a FN and rehabilitation counselor (RC) are
assigned to a case at the same time. The CE should also refer to FECA PM Chapter
2-0600-8, 2-0600-9 and 2-0813-5. Accepted cases with active FN involvement may be
assigned to a RC in order to facilitate an earlier return to employment. The FN may
recommend such an approach to the CE, or the CE can determine the benefit and direct
such action independently.

There are certain instances when this dual intervention is appropriate and there are specific
and distinct goals for both the FN and RC.

a.

Criteria for Dual Track Intervention. The dual track approach is warranted in

two basic circumstances:

b.

(@9) Placement Previous Employer. If the EA is trying to accommodate the
claimant’s work restrictions, but is having difficulty formulating a position, the
FN or CE can recommend the services of an OWCP RC. For instance, if
vocational testing, an ergonomic evaluation, or assistive technology would
enable the EA to offer a job to the claimant or explore job opportunities for
placement in another departmental position, dual assignment of an RC in
conjunction with the FN may be appropriate and useful.

2 Placement New Employer. If the claimant has a medical condition
which is likely to lead to permanent work restrictions, and there is no
possibility that the EA would be able to accommodate those restrictions, the
claimant may benefit from a dual approach where the FN continues to assist
with medical recovery while the RC begins early vocational assessment and
planning.

Purpose and Scope of Dual Tracking. The purpose of the dual track approach

is to obtain medical recovery as soon as possible while at the same time achieving
an early return to work. This may be with either the EA or a different employer.

Q) The FN primarily works with the treating physician to obtain as early a
recovery as possible and maximum work tolerance limitations.

2 The RC can provide rehabilitation services to the claimant and the EA
that will allow the EA to formulate a suitable job offer, e.g. vocational testing,
a transferable skills analysis, an ergonomic evaluation, etc. Or the RC can
work with the claimant to determine his/her skill level and the potential labor
market for medically suitable employment if the EA is unable to accommodate
the claimant.




12.

(3) If the EA cannot accommodate the claimant’s work restrictions, once
the FN has obtained stable, well-defined work tolerance limitations, nurse
intervention will end and the vocational rehabilitation program will continue.

4) The FN and RC should communicate with one another during this
process. Also, the FN will work with the SN, and the RC will work with the
rehabilitation specialist (RS), but the CE will lead the process.

C. CE Responsibilities. The CE is responsible for recognizing this dual track
potential and for making the VR referral during the nurse intervention phase. Itis
recommended that the CE discuss this potential with both the SN and the RS before
making such a referral. Ultimately, it is the CE’s responsibility, in coordination with
the SN and RS, for keeping both the FN and the RC within their roles and achieving
the best outcome.

Once a case has been accepted for both types of intervention, the CE should send
out a letter to the claimant and EA about this dual track approach, explaining the
roles of both the FN and the RC as well as the claimant’s own responsibilities in
cooperating with this approach.

Medical Management. A variety of medical issues arise while a case is in nurse

intervention. It is the CE’s responsibility to be aware of these issues and to take prompt
action on those requiring further clarification and CE response. While the FN will be actively
involved in working with the claimant, the physician and the EA, the ultimate responsibility
of managing the direction of the case continues to rest with the CE. It is important,
therefore, for the CE to utilize the services of the FN in a constructive way, keeping in mind
that the ultimate goal of nurse intervention is to minimize the length and extent of disability
whenever possible.

a. Initial Actions. The CE has two primary medical intervention options during
Nurse Intervention. One is a letter to the claimant’s treating physician, and the
other is a second opinion referral. Also, the CE may consult with the District Medical
Advisor (DMA) or SN regarding diagnosis, length of disability, proposed treatment
plan, or any medically-related issue for the purpose of gaining a better
understanding of the nature of injury and to help formulate the next appropriate
intervention. Any or all of these types of medical interventions may be taken
simultaneously while a FN is working on a case.

The timing of these actions is important. First, the CE must recognize that there is a
need for such an intervention, and then the CE must determine the best type of
intervention. For example, if a treating physician notes a change in diagnosis or
extends disability without rationale, the CE should recognize these as obstacles or
barriers and take prompt action to determine whether that change in diagnosis is
medically supported, whether it is related to the accepted mechanism of injury, and
then obtain information on the probable outcome. Other red flags requiring CE
medical intervention action are continued extensions for physical therapy without



clear goals or direction, as well as multiple, concurrent medical conditions which may
further complicate a successful return to work.

The type of intervention depends upon the CE’s determination of the quickest
resolution to these obstacles, knowledge of the claimant’s EA’s ability to reemploy
injured workers in various capacities, as well as awareness of claimant motivation.
The FN may also make recommendations.

(1 Treating Physician. The claimant’s treating physician generally has the
most knowledge about the claimant’s work-related medical condition, as well
as any non-work related medical issues, and the attending physician is the
one who is recommending specific treatment options for the claimant. When
any concerns or issues are identified by the CE or raised by the FN, the CE
has two options during the nurse intervention period.

@ The CE can issue a targeted letter to the claimant’s treating
physician specifically requesting rationalized medical information in
order to clarify any medical issues. Any letter should be tailored to fit
the specifics of the case, identifying the specific medical issues or
concerns and seeking clear responses in order to obtain the best
results.

(b) The CE can direct the FN to obtain the specific information from
the physician. Since the FN should have a working relationship with
the claimant’s physician, in many instances he or she can obtain the
clarifying or necessary information in a more expedient manner.

2) Second Opinion Referral. The CE may opt to obtain a second opinion
examination during Nurse Intervention. When possible, it is recommended to
make this referral while the FN is still assigned to the case so that upon
receipt of the report the FN can assist with the medical information obtained.
For example, if the second opinion physician recommended surgery or a
different treatment modality, the FN can be instrumental in coordinating pre-
and post-operative care for the claimant.

3) DMA Referrals. The DMA can be a valuable resource for the CE to help
better understand a claimant’s medical condition, treatment proposed, and
potential outcomes with respect to whether a claimant may be able to return
to some form of gainful employment. The DMA can provide an opinion with
regard to the appropriateness of certain types of surgical requests and, if
necessary, advise whether further information is required, or whether a
second opinion might be necessary.

(4) Consultations with the SN. The SN is uniquely qualified to assist CEs
with medical issues that arise during the nurse intervention process. The SN
may help CEs gain a better understanding of the FN reports and
recommendations offered, and then to direct FNs to obtain clarifying
information. The SN may also help the CEs formulate appropriate questions




to the attending or second opinion physicians.

SNs are able to assist the CEs in understanding the particular treatment being
recommended or undertaken by a claimant. The SN may also assist with
determining whether a functional capacity evaluation (FCE), a consultation
with a specialist, or a home health aide would be necessary, or whether more
information is required. Together with the CE, the SN can help to explore the
medical intervention options in order to maximize early recovery and return
to work.

b. Secondary Actions. After a response has been received from the attending
physician or a second opinion report has been received, the CE is responsible for
reviewing the report and formulating the next course of action. The CE should send
a copy of the report to the FN, if he or she does not already have it, and discuss the
next course of action. The SN may also be involved if necessary. In problematic
cases it may be advisable to conduct a conference call with the FN. Such a call may
also include the SN, claimant, and/or EA to discuss the evaluation results and
potential for return to employment.

It is essential that the CE take prompt follow-up action on these medical
interventions, since the FN has a limited assignment period on the case. It may be
necessary to extend the FN’s time on the case, but that can best be determined if
the CE reviews the medical evidence promptly and discusses the findings with the FN
and/or SN. The sooner the next course of action is determined, the greater the
likelihood that the claimant obtains the necessary treatment and achieves a faster
recovery so that he/she may return to work. If a claimant returns to work while the
FN is still assigned to the case, the FN may assist the claimant with certain
post-employment services, which generally help the claimant remain at work.

13. Best Practices. The CE and FN work together as a team to assist the claimant in the
earliest and best recovery possible, as well as a successful return to work. The goal is for the
claimant to return to full-duty work within one year from the date of injury (during the period of
retention rights set forth in 5 U.S.C. 8151). Timely and appropriate disability management, good
CE judgment, and directed action make the likelihood of achieving this goal more realistic.
Adjudication of a claim at the first opportunity, prompt payment of compensation to a claimant
who is disabled, and early nurse referrals greatly assist in this endeavor.

Once a FN has been assigned to an accepted case, there are some practices that a CE should
utilize in order to obtain the targeted outcome. Some of these best practices are identified below,
but each case is unique and every intervention action should be crafted to the specific
circumstances of that particular case. All of these practices involve consistent and timely
communication between the FN and the CE, timely CE response to FN recommendations, and
identification of medical obstacles as well as prompt intervention with a non-cooperative
claimant.



a. Conference Calls. During the nurse intervention phase, CEs will find that
conference calls with all parties are most useful. These multi-party calls can involve
the SN, the claimant, the EA and the FN. Depending upon the stage of recovery, the
CE may initiate a conference call with all of these parties at the same time. When a
job offer is found unsuitable, a conference call with the EA, the claimant and FN
often effectively defines the deficiency and the result is a suitable offer. If a
claimant has been out of work for a longer period of time, a conference call can help
get the worker involved again with the EA and can be helpful in addressing fears
about returning to work. The CE may ask the FN to coordinate the scheduling of the
conference with all parties, which will enable the CE leading the conference to focus
on the direction and goals. See PM 2-0600-12 for more information on conferences
during Disability Management.

b. Surgery. If a surgery has been authorized, the FN may assist in both the pre-
and post-operative management of the medical care for the claimant. The FN may
attend the pre-operative appointment, assist the medical providers with billing, and
help the claimant with recovery coordination and support. The CE can rely on the FN
to coordinate securing any prescribed durable medical equipment and home health
aides, if necessary. Results are best attained when the CE is available to the FN,
who may have authorization and compensation questions. After surgery and
sufficient recovery, the CE should direct the FN to obtain work restrictions and to
make contact with the EA for a job offer. A pre-surgery conference call with the
claimant and the FN is a good tool, as it provides useful information to the claimant,
allows the CE to better identify intervention points based on anticipated stages of
recovery, and often facilitates an earlier return to work because it sets the stage for
what the claimant may expect from OWCP post-surgery.

C. Extensions. A FN should be aware of the time frames within which he or she
is working and, if an extension is necessary, the FN should request such in advance.
The CE should be aware of what the FN has been accomplishing and the current
status, so that when an extension is requested, the CE will know whether it should
be authorized. Extensions are most useful when a return to work is imminent or
there are work restrictions in file and the EA is willing and able to accommodate work
limitations. The CE should be reasonably assured that a return to work will occur

and should be clear about the reasons for, and the goals of, the extension. If it is
not for an imminent return to work, then an extension should only be authorized to
finalize some work restrictions or to obtain some other clearly defined goal.

d. Recurrences. To be most effective, a FN referral should be made when a
recurrence of disability is accepted. Such a referral should be treated similar to an
initial referral for FN services. There should be a targeted goal outlined by the CE to
the FN, and the CE should work closely with the FN to attain these goals: recovery
and an early return to work. The CE may want to discuss the selection of the FN
assigned with the SN prior to referral, since the reassignment of the same FN that
had been assigned prior to the recurrence may be appropriate based on that FN’s
background on the case and rapport previously established.



e. Partial Disability. The CE may make a FN referral when a claimant has
already returned to work in a light-duty capacity. In order for nurse intervention to
be successful, the CE should identify the referral goal as maintaining the claimant at
work or attempting to increase the claimant’s work tolerances. The FN may arrange
for an FCE and for the treating physician the opportunity to review the results of the
FCE. The FN can also help to coordinate a treatment plan which greatly encourages
an increase in work tolerance limitations. The EA should be willing to accommodate
any changes in work restrictions and be generally supportive of the FN or RC in
facilitating an ergonomic assessment, if needed, and the purchase of ergonomic
equipment. The CE, however, should be actively involved in this activity and work
closely with the FN on the goal of increasing work hours and activities.

f. Catastrophic Cases. Due to the complexity and long-term nature of
catastrophic cases, CEs should make a FN referral as soon as the case is accepted.
The SN, CE and FN (and RC if assigned) should work together closely for the best
results. Often the claimant and family members are involved in such cases. There
are often multiple medical or nursing facilities, physicians, therapists, attendants and
durable medical equipment providers involved in the care of the claimant, all of
which require billing and authorization actions in addition to the coordinated care of
the claimant. CEs should work closely with the SN, who is instrumental in directing
the FN as to what our program provides in these situations.

Close communication and collaboration is the key to working through the multiple phases of
a catastrophic claim. Hospital team conferences may be useful, and the CE and FN should
participate. It is often a good idea for the SN to also participate in these conferences in
order to provide appropriate guidance about FECA coverage and the benefits available.
Often, alternative living facilities or intensive home health care is needed after the initial
acute phase of care. CEs should rely on the expertise of the FN and SN to assist in locating
the best and most cost-effective provider available to the claimant. Whenever possible, the
CE should be cognizant of the possibility that even a severely injured claimant may be able
to perform work activities, and then to consider a vocational rehabilitation referral when
indicated.
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1. Purpose and Scope. This chapter discusses procedures for monitoring disability
claims paid on the periodic roll and for developing evidence to determine continuing
entitlement to compensation, as well as the nature of that entittement. Monitoring of death
claims is addressed in FECA PM 2-0700. Forfeiture is discussed in FECA PM 2-1402.

Payment on the periodic roll is an efficient method of ensuring regular payment of
compensation to those with long-term compensable disabilities. In all periodic roll cases, it
remains the responsibility of the Claims Examiner (CE) to ensure that evidence remains
current in the case, that all necessary medical care is provided, and that appropriate use is
made of nursing and rehabilitation services. Quality case management, with active
monitoring of the progress of the case, should be utilized to obtain the best possible
outcome and a return to employment where at all feasible.

This chapter discusses review of the medical evidence, as well as the key factual elements
to review in conjunction with the annual Form CA-1032.

2. Statutory Provisions. When a case has been accepted, the claimant is entitled to
compensation benefits for disability and medical treatment for the medical condition(s)
found to be related to the employment.

a. Sections 5 U.S.C. 8105 (total disability) and 88106 (partial disability) provide
that compensation is payable for wage loss caused by a medical condition found to
be related to the employment.

b. Section 5 U.S.C. 8107 (schedule award) provides that compensation is
payable for the permanent loss or loss of use of certain anatomical members,
functions, or organs of the body. Except for disfigurement, a schedule award is
payable consecutively, but not concurrently, with an award for wage loss due to the
same injury.

C. Section 5 U.S.C. 8111 provides for additional compensation for the service of
an attendant where required; after January 4, 1999, this is paid as a medical
expense pursuant to 5 U.S.C. 8103.

3. Burden of Proof for Terminating Benefits. Having accepted a claim and initiated
payments, OWCP may not terminate periodic compensation without a positive
demonstration by the weight of evidence that entitlement to benefits has ceased.

Generally, this means that a claimant's failure to reply to a request for a medical report is
insufficient grounds to terminate benefits.

Failure to report for or cooperate with an OWCP-directed medical examination constitutes
grounds for suspension of benefits under section 8123 of the FECA (see FECA PM 2-0810-
13). When a claimant is receiving benefits on the periodic roll, benefits may not be
terminated or reduced without giving the claimant prior notice and an opportunity to
provide evidence of continuing entitlement except in a limited set of circumstances (see
FECA PM 2-1400).

4. Placement on the Periodic Roll. When the medical evidence indicates that
disability is expected to continue for more than 60-90 days, compensation should usually be
paid on the periodic roll. When periodic roll payments are initiated, the CE should advise
the claimant by Form CA-1049 or equivalent narrative letter. The letter should notify the
claimant of the conditions for termination of benefits without prior notice and the
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requirement that employment be reported. A copy of the notice should be sent to the
employing agency regardless of the claimant's current employment status.

5. Monitoring Claims on the Periodic Roll. After payment has begun, the CE is
responsible for obtaining medical and non-medical evidence to determine continued

entittement. The CE is responsible for annual review of cases on the periodic roll to ensure
that payments are correct and that continuing entitlement is substantiated in the file.

All cases on the periodic roll require completion of Form EN-1032 on a yearly basis. Form
CA-1032 is the cover letter for the EN-1032. The office generates and mails Form CA-1032
(with EN-1032 attachment) to claimants. The CE should then review each case after 30
days has elapsed and complete the Periodic Entitlement Review (PER) in the Integrated
Federal Employees’ Compensation System (IFECS). The PER is discussed in further detail in
paragraph 15 of this chapter.

a. Elements of the Review. The CE will document the PER annually, and all
cases on the periodic roll will be monitored closely to:

(@D Determine whether the accepted work-related condition is still active
or has resolved.

2) Verify continuing entitlement to compensation and the appropriate
level of payments.

(©)) Reduce or terminate compensation payments when a claimant
recovers from the employment-related condition or returns to work.

“4) Initiate vocational rehabilitation and reemployment action as soon as it
appears that permanent impairment may result or a change of job duties may
be required due to the work-related injury.

The factual and medical elements of the review are outlined in detail in the following
paragraphs.

b. Timeframes for Medical Evidence. The medical evidence is reviewed annually,
and the file should contain a physician’s rationalized opinion with regard to whether
continued disability is causally related to the employee’s accepted injury or illness.
However, depending on the nature of the condition, such medical evidence may not
be required on an annual basis. 20 C.F.R. §10.501(a)(2) provides that, “For those
employees with more serious conditions not likely to improve and for employees over
the age of 65, OWCP may require less frequent documentation, but ordinarily not
less than once every three years.” Therefore, the following guidelines should be
used when determining the adequacy of medical evidence in the file:

(@D PR. Cases in which temporary total disability payments are being paid
require medical evidence as described in this chapter once a year.

2 PW. Cases in which payments are being made for a loss of wage-
earning capacity require medical evidence as described in this chapter every
two years.
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(©)) PN. Cases in which the CE has determined, and the Supervisory
Claims Examiner has verified, that no wage-earning capacity exists require
medical evidence as described in this chapter every three years.

4) PS. No medical reports need to be requested in a case where a
schedule award is being paid. These cases require annual release of Form
CA-1032 where payment extends beyond one year to determine the status of
dependents for which augmented compensation is being paid. If the
dependent's status is at issue, the case may be reviewed more frequently.

6. Medical Elements of Review. Medical evidence should be obtained in accordance
with the case status, as noted in paragraph 5 above, in order to determine the progress of
the employment-related condition and the extent of impairment resulting from this
condition.

General procedures for obtaining medical evidence are contained in FECA PM 2-0810.
Where adequate medical reports are not received at intervals reasonable to the particular
case, it is the CE's responsibility to obtain them or to make an appropriate referral for a
second opinion medical examination using the authority provided in 5 U.S.C. 8123.

The CE may contact the claimant’s attending physician directly, with a copy to the claimant,
to obtain medical evidence containing the information shown below. Alternatively, the CE
may write directly to the claimant and advise that current medical evidence must be
submitted to support continuing payment of benefits. The claimant need not be examined if
the physician can provide the requested information from his or her records and an
examination has occurred within the timeframes described in paragraph 5 above.

If appropriate, specific questions should be addressed to the physician regarding whether a
temporary aggravation has resolved or whether the aggravation has caused a material
change in the pre-existing/underlying condition; whether the claimant's physical condition
permits a return to the job held at time of injury or to a more restrictive position; or
whether the claimant would be a candidate for vocational rehabilitation. A copy of a current
and accurate Statement of Accepted Facts (SOAF) should be enclosed if it would assist the
physician with providing a response. SOAFs are discussed in FECA PM 2-08009.

a. Content of Medical Reports. Regardless of whether the CE contacts the
physician or the claimant, the medical report should include:

(@D The date of most recent examination.

2 Results of recent objective testing.

(€)) Physical examination findings.

4 The diagnosis of any conditions present.

5) A well-reasoned medical opinion supported by the physical findings
and objective testing as to whether the current condition(s) is related to the

employment.

(6) The claimant's work restrictions, including a completed Form OWCP-5,
if applicable.
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C.
the me

) The type and frequency of medical treatment being provided or
recommended.

(8) Prognosis for continued recovery.

Follow-Up Actions.

(@D If sufficient medical evidence is in file, the CE should review the
reports to determine whether disability is related to the employment injury;
whether disability for the job held at the time of injury continues; whether
appropriate medical treatment is being given; and whether the case should be
expanded to include consequential conditions. If partial disability is indicated,
the CE should determine whether the claimant's work limitations permit any
employment. If so, the CE should refer the case for vocational rehabilitation
services (see FECA PM 2-0813).

2 If a medical report is not received within the specified time (30-60
days should be considered reasonable) or is not responsive to the questions
asked, the CE may write to the physician for more information.

The CE may also direct the claimant to undergo an examination by a second
opinion specialist. If the CE determines that a conflict of opinion exists
between the claimant's attending physician and the second opinion specialist,
the conflict must be resolved by a referee specialist. The OWCP should make
an appointment for the examination. The naotification to the claimant should
include the warning that under 5 U.S.C. 8123(d) benefits may be suspended
for failure to report for examination. Note that the sanctions outlined in
Section 8123(d) may be invoked only in connection with a specific
appointment (see FECA PM 2-0810).

Changes in Medical Status. The CE should take action based on the weight of
dical evidence as follows:

(&) Where injury-related disability has ceased, notify the claimant of
proposed termination of benefits (see FECA PM 2-1400). The OWCP has the
burden of proof to justify the termination of benefits by positive and specific
evidence that injury-related disability has ceased. The inadequacy or absence
of a report in support of continuing benefits is not sufficient to support
termination.

2) Where total disability has ceased but permanent residuals of the
employment-related injury remain which prevent the employee from
performing the regular duties of his or her date of injury position, action
should be taken to reemploy the individual through vocational rehabilitation
and placement with the previous employer or a new employer. This would be
followed by a loss of wage-earning capacity decision, if appropriate.

(©)) Where the claimant has no earning capacity and there is no reasonable
prognosis for improvement based on the evidence in the file, the CE should
prepare a memorandum to file for certification by the Supervisory Claims
Examiner to establish placement in PN status. See Exhibit 1.
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d. Attendant Allowance. As part of the medical review of the case, the CE
should also determine whether an attendant allowance is being paid and, if so,
whether continuation of those payments is appropriate.

20 CFR 810.314 allows payment for services of an attendant where it is medically
documented that the claimant requires assistance to care for personal needs such as
bathing, dressing, eating, etc. Such services are paid as a medical expense under 5
U.S.C. 8103 and are paid directly to the provider of services. Prior to the January
1999 revision of the Federal Regulations, an attendant allowance was paid directly to
the claimant. Any such allowance approved prior to January 1999 will continue to be
paid to the claimant until the need for the attendant ceases.

As part of the attendant allowance review, the CE should consider the following:

(D) Physical Examinations. When the condition requiring the services of
an attendant is not permanent, periodic physical examinations must be
arranged to determine whether the services of an attendant continue to be
necessary. When a claimant is asked to report for examination and is unable
to travel alone, transportation and other reasonable and necessary expenses
may be paid for the attendant.

2 Concurrent Receipt of Other Federal Payments. An attendant
allowance is payable even though the claimant is receiving salary or sick or
annual leave pay. A claimant who has elected benefits under the Civil Service
Retirement System (CSRS) or the Federal Employees' Retirement System
(FERS) may not receive an attendant allowance except for periods concurrent
with payment of a schedule award by OWCP.

(€)) Termination of Allowance. Where the evidence of record, including
medical opinion evidence from the physician chosen by the claimant to
provide treatment, establishes that an attendant allowance should be
terminated, the claimant is to be given pre-termination notice and the
opportunity to respond.

7. Employment and Earnings. Form EN-1032 serves as a report of earnings which
OWCP may require under 5 U.S.C. 8106(b) when a claimant is receiving compensation.
Form EN-1032 must be completed at least annually by claimants who are on the periodic
roll or on the daily roll for more than one year.

a. Reporting Requirements. On Form EN-1032, claimants are specifically asked
to report all employment for which they receive a salary, wages, income, sales
commissions, piecework, or payment of any kind. 20 CFR §10.525 states that an
employee must report all outside employment, including any concurrent dissimilar
employment held at the time of the injury, even if the injury did not result in any lost
time in that concurrent position. Claimants are also asked to report any employment
held at the time of injury if he/she worked at that employment during any period
covered by the form.

In addition to salaried employment, the claimant is required to report self-
employment and unremunerated or volunteer employment. 20 CFR §10.526
stipulates that the fact that the claimant did not receive any salary for work is not a
basis for failing to report this activity. See P.M., Docket No. 07-2169 (issued March
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3, 2009) (ECAB found claimant failed to report volunteer activities where claimant
was helping out friends by answering phones, making deliveries, and opening a
florist shop); William H. Higgins, 34 ECAB 833 (1983) and Howard M. Sprayberry, 36
ECAB 115 (1984). The fact that business expenses may outweigh income does not
excuse the claimant from reporting the earnings. See Gary L. Allen, 47 ECAB 409
(1996) (Although the claimant testified that his lawn mowing business lost money,
ECAB affirmed the forfeiture of compensation noting that the CA-1032 form did not
instruct the reporting of earnings based on profit or loss, but rather on what it would
cost to have someone else do the same work); William E. Steadman, 38 ECAB 688
(1987). Claimants are also required to report any work or ownership interest in any
business enterprise. B.S., Docket 09-76 (issued September 30, 2009) (ECAB found
appellant’s argument that she was not required to report her assistance with her
husband’s business as she earned no wages to be without merit).

b. If there is any evidence on Form EN-1032 that the claimant has any type of
employment or earnings, further action is warranted. Evidence of employment or
earnings may also be found in other documentation in the file, e.g. a medical report,
a vocational rehabilitation report, etc. Regardless of the source of the information,
the CE is responsible for noting the existence of work activity or earnings and their
bearing, if any, on continuing entitlement to compensation. The CE should pursue
clarification and obtain further information from the claimant, the Social Security
Administration, or the new employer. The CE may also consider referral to the Office
of Inspector General if unable to obtain the necessary information.

C. Claimant. If earnings are reported, the CE may seek additional information
directly from the claimant. When there is evidence that the claimant owns or is a
partner in his or her own business, or is an officer in a corporation, the CE should
request additional information from the claimant concerning the specific nature of
the business and his/her involvement therein. This request should be made by
narrative letter and questions should specifically address the circumstances of the
case. The letter should include a reference to the Secretary's authority to require
such information and the penalties associated with false reporting (the references
contained in Form EN-1032 may be used). The letter should ask the claimant to sign
and date his/her response, certifying the accuracy of the information given.
Pertinent issues, depending on the nature of the employment, may include:

(@D) Sole Proprietorship.

a) The name and address of the business, the owner of the business, and
under whose name the business is operated.

b) The manager of the business and whether this person has any relation
to the claimant.

¢) The exact duties the claimant performed since the business was
established, i.e. bookkeeping and accounting; advertising; purchasing
merchandise, equipment and supplies; setting prices and hours of
operation; sales; and personnel actions such as hiring, firing, rates of
pay and promotions.

d) Who is billed by suppliers and who actually pays for the merchandise,
with names and addresses of suppliers and clients.
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e)

f

Q)

h)

)

Income secured from the business since its establishment and tax
returns for all years in which the claimant is entitled to or claiming
FECA benefits, and for one year prior.

The name of the person(s) who have authority to write checks and
draw from the business bank account, as well as the name of the
person who paid the business insurance premiums (with a copy of the

policy).

Copies of any tax permits, business licenses, etc., for the business,
along with the employer's identification number (EIN).

If the business premises were leased, the name of the person who
holds the lease and pays the rent, along with the name and address of
the landlord.

Partnership. Many of the same issues noted above for sole

proprietorship also apply to partnerships. Some issues specific to partnership
include the following:

a)

b)

3

The names and addresses of the partners, with detail regarding which
individuals have been held out as active partners, as well as the
distributive share of the partnership of each partner and a copy of the
partnership agreement.

The specific duties of each partner and the hours per week/month
spent by each partner on those duties.

Corporate Officers. Many of the same issues noted above for sole

proprietorship also apply when the claimant is a corporate officer. Some
issues specific to corporations though include the following:

a)

b)

c)

d)

e)
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The name, address and telephone number of the corporation and the
date of incorporation, as well as a list of the major stockholders.

The type of business and the business structure prior to incorporation.

If previously self-employed (as a sole proprietor), the reason for
incorporating, and the gross and net earnings in the year prior to
incorporation with IRS Form 1040, Schedule F or C, and Schedule SE
for that year.

A copy of the Articles of Incorporation, copies of the minutes of the
corporate officers, and corporate tax returns for all years in which the
business was incorporated and the claimant has been entitled to or is
claiming benefits under the FECA, as well as copies of all W-2 forms
attached to the claimant’s personal tax return.

Names, addresses, salaries and personal relationships to the claimant
(if any) of all corporate officers.
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f) If there is a board of directors, the names, addresses, directors’ fees
and personal relationship to the claimant (if any) of all board
members.

g) The number of people hired to work in the business, along with the
names and addresses for some of these individuals.

h) Monies derived from the corporation broken down by amount, date
received and type (i.e. monies representing dividends, rents, loan
repayments, wages, reimbursement of personal expenses, and use of
a company vehicle).

i) An explanation of how corporate profit has been distributed in any
year since the date of incorporation, and if it has not been distributed,
an explanation regarding why not.

d. Social Security Administration (SSA). When information of any kind is
received suggesting possible employment or earnings, the CE should send Form CA-
0935, with enclosure Form SSA-581, to the claimant in cases where compensation is
being paid on the periodic roll for total disability. Form CA-0935 requests the
claimant to sign the Form SSA-581 so that OWCP can obtain wage information from
SSA for a specific period. Based on the circumstances in the case, it may also be
necessary to send the Form CA-0935 to the claimant in cases where compensation is
being paid based on a loss of wage-earning capacity. The CE should write the
claimant’s case number on the SSA-581 before it is mailed to the claimant.

Form CA-0935 need not be sent to every claimant every year, but should be sent
when there is evidence of earnings that requires further development.

(@D If the claimant does not sign and return the Form SSA-581, a second
request should usually be made. If Form SSA-581 is not signed and returned
after a second request is made (and there is some indication in the file that
the claimant may have earnings or work activity), the case may be referred to
the Office of Inspector General (OIG) for investigation to determine if the
claimant has in fact earned wages for the period under consideration. See
FECA PM 2-0402. If so, forfeiture may be appropriate. See FECA PM 2-1402.

Benefits may not be suspended for failure to complete Form SSA-581,
however, as authorization to obtain reports from SSA is not a requirement for
receipt of compensation.

2) If the claimant signs the Form SSA-581, the CE should release Form
CA-1036 to SSA. Form CA-1036 must be accompanied by the signed release
from the claimant on Form SSA-581. The form must include the claimant's
full name, social security number, and date of birth in the spaces provided.
The period must also be specified clearly with a beginning and end date.

Form SSA-581 is valid for only 60 days from the date signed by the claimant;
hence, the CE should check the date the SSA-581 was signed before releasing
the CA-1036. If the SSA-581 is older than 60 days, the CE must reissue a
CA-0935 with a new SSA-581 to the claimant for completion before sending a
CA-1036 to SSA.
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8.

The costs to OWCP for supplying the information are related directly to the
period of time covered by the request. Therefore, the CE should ensure that
the information is truly needed and that the request does not cover a longer
period than necessary for the proper handling of the claim. Particular care
should be exercised where the request concerns a period in excess of five
years. The request should not include any period for which information has
previously been requested from SSA.

e. New Employer. When information about a claimant's employment and
earnings from a private employer will be helpful in determining the nature and extent
of continuing entitlement to compensation, the CE may ask the new employer to
respond to Form CA-1027 or an equivalent request. The new employer should be
asked to provide the claimant’s job title and brief description of duties performed;
the number of hours worked per week; the inclusive dates of employment; the
weekly rate of pay, exclusive of overtime, but including the value of any board
lodging, or other advantages received in addition to or in lieu of wages; any change
in the rate of pay and the approximate date of each change; and, if the claimant is
no longer employed, an explanation regarding why.

f. Investigation. Investigation may be considered when evidence concerning
the extent of the claimant's disability, earnings or activity is in question and cannot
be determined adequately by the evidence of record. See FECA PM 2-0402.

g. If the evidence demonstrates that the claimant worked during a period when
compensation was paid, the nature and regularity of the work may be sufficient to
demonstrate an earning capacity warranting adjustment of the compensation (even
if the work itself did not result in earnings).

If the employee knowingly omits or understates earnings, compensation will be
declared forfeit for the period covered by the requested report. Also, forfeiture may
be declared for failure to report self-employment if a value could be placed on the
work performed in the open labor market, and the evidence establishes that the
claimant was aware or reasonably should have been aware of the requirement to
report such employment. See FECA PM 2-1402 for a more detailed discussion of the
forfeiture provision.

Note: Claimants are required to report and describe volunteer activity even if no
remuneration is received, as reporting these activities and employment is material to
a determination of continuing disability. Even if there is no immediate change in
monetary compensation, OWCP must evaluate this information in the context of
further case action. A claimant who is regularly performing his/her second job or
engaged in regular volunteer activity may be sent for a second opinion evaluation or
evaluated for vocational rehabilitation.

Dependents. A claimant’s entitlement to augmented compensation is usually

determined from information supplied by the claimant on Form EN-1032, although it may
come in narrative form.

a. Reporting Requirements. On Form EN-1032, claimants are reminded that
payment is made at 66 2/3% of the applicable pay rate if there are no dependents,
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and at 75% of the applicable pay rate if there are one or more eligible dependents.
The EN-1032 asks relevant questions pertaining to a claimant’s spouse and children.

The language on Form EN-1032 clearly defines a dependent as: (a) a husband or
wife who lives with the claimant; (b) an unmarried child, including an adopted child
or stepchild, who lives with the claimant and is under 18 years of age; (c) an
unmarried child who is 18 or over, but who cannot support himself or herself
because of mental or physical disability; (d) an unmarried child under 23 years of
age who is a full-time student and has not completed four years of school beyond the
high school level; or (e) a parent who totally depends on the claimant for support.

Further, Form EN-1032 clarifies that augmented compensation may be claimed for a
spouse or dependent who does not live with the claimant if a court has ordered the

claimant to pay support to that person. The augmented rate would also apply for a

spouse, an unmarried child under 18, or an unmarried child between 18 and 23 who
is a full-time student, even if that person does not live with the claimant, as long as
regular direct payments are made for his/her support.

Lastly, the claimant is reminded that he/she may not receive augmented
compensation for an ex-spouse, even if court-ordered alimony is being paid, and that
it is the claimant’s responsibility to report any changes in dependents as soon as
those changes occur.

b. If there is any question pertaining to the status of the claimant’s dependents,
the CE should request clarification from the claimant. Birth, death and marriage
certificates should be requested if necessary. Investigation, as outlined in FECA PM
2-0402, should be considered when evidence concerning the existence of eligible
dependents is in question and entitlement cannot be determined adequately by the
evidence of record.

C. Students. A letter to verify student dependency should be released to the
claimant for completion shortly before a child reaches the age of 18 if augmented
compensation is being paid solely on the basis of a dependent whose dependency
status rests on the "student"” requirement. A request should be released for
completion on yearly basis thereafter for the duration of the award, or for the
duration of entitlement to augmented compensation on the basis of status as a
"student."” The claimant is required to report any changes to student status in the
interim. The Student Dependency letter can be used for this verification.

d. Dependent Incapable of Self Support. If the claimant has a dependent over
the age of 18 due to the fact that the dependent is incapable of self support, the CE
must review the case record to determine continued eligibility. The medical evidence
in the file pertaining to the dependent should reflect that the dependent is incapable
of self-support by reason of a mental or physical disability. A claimant is not entitled
to augmented benefits for a child over 18 due to the child’s inability to obtain
employment due to economic conditions, lack of job skills, etc.

A request should be released on a yearly basis asking the claimant to submit a
medical report verifying that the dependent’s medical condition persists and that it
continues to preclude self-support. Such a request should be sent each year for the
duration of entitlement to augmented compensation on the basis of a dependent
over the age of 18 being incapable of self-support. The Student Dependency letter
can be used for this verification.
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9.

As outlined in 20 CFR 8§10.417(d), if the status of such a dependent is unlikely to
change, the claimant may establish the permanency of the condition by submitting a
well-rationalized medical report which describes that condition and the ongoing
prognosis of that condition. Once the permanency of the condition is established,
the CE does not need to seek further information regarding that condition; however,
if there is a change in that condition, the claimant is required to immediately report
that change to OWCP. If the permanency of such a condition is established, the CE
should prepare a memorandum to the file for concurrence by the Supervisory Claims
Examiner.

e. Entitlement to augmented compensation may be suspended (i.e.,
compensation may be reduced from 75% to 66 2/3%) if OWCP does not receive a
timely response to a request for information concerning eligible dependents. See 20
CFR 810.536 and paragraph 14 in this chapter.

Dual Benefits. Receipt of benefits from other Federal agencies such as the Office of

Personnel Management (OPM), Social Security Administration (SSA), or the Department of
Veterans’ Affairs (VA) may require an election of benefits or an offset. Other benefits such
as separation incentives or buyouts may also require an offset of compensation benefits.
See FECA PM 2-1000 for a detailed discussion of dual benefits.

a. OPM Retirement Benefits. Form EN-1032 asks the claimant to report any
retirement benefits (either disability or regular) received from the OPM, the Foreign
Service, or any other Federal disability or retirement system. Claimants are asked to
provide their CSA number, if applicable, and specifically note whether any check
received is for disability or retirement.

When a claimant or beneficiary is entitled to disability/death benefits under the FECA
and annuity benefits from OPM under the Civil Service Retirement System Act
(CSRS) or the Federal Employees’ Retirement System Act (FERS), the
claimant/beneficiary must make an election between OWCP and OPM benefits.

b. VA Benefits. Form EN-1032 asks the claimant to report any increase in VA
disability benefits resulting from the accepted work-related injury. The claimant is
asked to provide his/her file number, the kind of disability for which the award was
made, and whether the percentage of the VA award has increased since the accepted
work-related injury for which the individual is receiving benefits under the FECA. If
the award did increase, the claimant is asked to provide the date of the increase.

If the claimant is receiving benefits from the VA for the same injury for which FECA
benefits are being paid, the CE should send Form CA-1019 or equivalent request to
the VA. If the claimant’s award from the VA has increased as a result of the injury,
the claimant must make an election between FECA benefits and the increased VA
benefits.

C. SSA Benefits. Form EN-1032 asks the claimant to report any benefits
received from SSA as part of an annuity under FERS. Claimants are instructed that
they are not required to report any benefits received from the SSA on account of
employment in the private sector.
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The CE should review the file carefully if the claimant is 62 years or older and is
under the FERS retirement system, since a FERS offset may be required. An offset is

not required for CSRS benefits. If the CE cannot determine what retirement system
the claimant is under, the CE should send a letter to the claimant and to OPM to
request information. The CE should review the case for this possible dual
benefit regardless of the claimant’s response to the relevant question on the
EN-1032.

d. Other Benefits. Form EN-1032 asks the claimant to report any Federal Black
Lung benefits or any other benefits paid by the Federal government, not including
benefits under the FECA, to include the type and value of any such award.

10. Third Party Settlements. Form EN-1032 asks the claimant to report any
settlement or award from a claim or suit against a third party in connection with the injury
or illness for which he/she is receiving compensation. The claimant is reminded that this
includes any product liability or medical malpractice settlement/award received that relates
to treatment for the accepted injury or iliness.

The CE should refer any cases in which settlements have been newly made to the Office of
the Solicitor.

11. Fraud and Felony Conviction. Form EN-1032 asks the claimant whether he/she
has ever been convicted of a fraud-related offense in connection with the application for or
receipt of workers’ compensation benefits, and whether he/she has been incarcerated for
any period during the past 15 months for any felony offense.

If a claimant is convicted of fraud in connection with the application for or receipt of benefits
under the FECA, 5 U.S.C. 8148(a) requires termination of all future benefits, including
medical benefits. If a claimant is imprisoned based on a felony conviction unrelated to the
FECA claim, 5 U.S.C. 8148(b) requires suspension of benefits to the claimant, but allows
payment of benefits to eligible dependents during the time that the claimant is imprisoned.

12. Address Changes. If the claimant has provided a different address, the CE should
update the case record in the case management system.

13. Actions Based on Form CA-1032 Responses. Information received in response
to any of the questions posted on Form EN-1032 may require the CE to adjust or terminate
compensation, and possibly initiate overpayment proceedings. Follow-up action in response
to an outstanding issue on Form EN-1032 should be taken promptly (until the issue is
resolved) in order to avoid or minimize any improper payment.

14. Suspension of Compensation. If a timely report of earnings is not made, the right
to compensation for wage loss is suspended until the report is received. See 20 CFR
810.528. Likewise, entitlement to augmented compensation may be suspended (i.e.,
compensation may be reduced from 75% to 66 2/3%) if OWCP does not receive a timely
response to a request for information concerning eligible dependents. See 20 CFR 810.536.

If the claimant fails to return Form EN-1032 within 30 days, the CE should first examine the
file to determine whether extenuating circumstances exist (for example, the claimant is
hospitalized or has just moved and had no time to notify the office). The CE should also
verify whether the form was sent to the correct address.
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a. If extenuating circumstances are not present and benefits are being paid for
other than a schedule award, the CE should act to suspend compensation entirely,
since no report of either earnings or dependents (if any) will have been received.

If extenuating circumstances are not present and a schedule award is being paid,
only the entitlement based on dependents will be at issue. The CE need not act to
suspend augmented compensation if some recent communication (a letter from the
claimant or information from the student’s school, for example) appears in the file
showing that the claimant has at least one eligible dependent.

b. If extenuating circumstances apply or the form is received but not
substantially completed, the CE should advise the claimant of the information which
is still required and indicate that, unless a fully completed form is received within 30
days, benefits will be suspended.

C. Before effecting the suspension (whether of all compensation or of
augmented compensation), the CE should send a narrative letter to the claimant
which explains the basis of the action and notes the regulatory authority for it. The
letter should state whether a report of earnings, a report of dependents, or both, are
lacking and cite the date of the previous request. The letter should also advise the
claimant that benefits will be restored retroactively once the necessary information is
received (as long as it supports continuing payment). The decision should include
appeal rights.

d. Fiscal Action. Benefits should be suspended effective the beginning date of
the next periodic roll cycle. No deductions for Health Benefits (HB) and/or Life
Insurance (LI) will be made during the period of suspension.

e. If the requested information concerning earnings and/or dependents is
received, the CE should act promptly to restore benefits. Compensation should be
reinstated retroactive to the effective date of suspension where the evidence
submitted supports the payment of benefits, and should include retroactive
deductions for HB and/or LI premiums, as needed.

15. Periodic Entitlement Review (PER) Codes. Codes used for documenting periodic

entitlement review actions are documented by the CE in the Entitlement Review application
in Disability Management (DM). PER action codes are noted below.

The PER action codes entered into the Entitlement Review application indicate development
undertaken and the result of the entitlement review. Development actions taken as a result
of the PER review should also typically be documented in the DM Tracking application in DM,
especially if the development is medical in nature. Some final actions taken as a result of
the PER review should also be entered into DM Tracking, such as termination and
suspension actions.

a. PER Development Codes are entered in the PER record when further action is
required prior to closing the PER. If the CE has to develop the case for any reason,
the CE should place the PER record into a development status by selecting an
appropriate code as outlined below. In order to use a development code, a case-
specific action should be taken corresponding with the date of the code.
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Al Payment/Entitlement Adjustment in Development
NI PN Memo in Development
Si Payment/Entitlement Suspension in Development
TI Payment/Entitlement Termination in Development

uD Under Development

b. PER Closure Codes are entered in the PER record when the periodic review is
complete. The evidence in the case file should substantiate the code selected as
outlined below:

EA Payment/Entitlement Adjustment

ES Payment/Entitlement Suspension

ET Payment/Entitlement Termination

NC No Payment/Entitlement Change

PN PN Memo
16. Disability Management (DM) Status Codes. DM codes are used to document
actions taken during disability management, such as sending a letter to a physician or
scheduling a second opinion examination. DM codes are also used to document a

“resolution” in a PRM case, such as a termination of benefits or a finding that the evidence
of file substantiates the current level of entitlement.

DM codes are used to document actions that may coincide with the development undertaken
as a result of a PER review or a final PER action. Note, however, that a PER action or
closure code will not always coincide with a DM status code. The PER application is distinct
from DM Tracking, each serving a unique purpose.

There are DM status codes to reflect reduction of compensation, suspension of
compensation, termination of compensation, and no change in entittement. Not all DM
status codes, however, count as a successful PRM resolution. For a complete explanation of
DM coding, see FECA PM Chapter 2-0601.
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2-0812 Exhibit 1: PN Memo Example

Subject: PN Memorandum to the File
File Number: 123456789
Employee: Claimant Name

Issue: The issue is whether the case should be placed in a “PN” status, since the claimant has no
wage-earning capacity or re-employment potential for the indefinite future.

Requirements for Entitlement: In order for the case status to be updated to PN, the medical
evidence must demonstrate that the accepted medical condition(s) has reached maximum healing or
that no further improvement is anticipated. Additionally, the file must reflect that the claimant has
no wage-earning capacity due to the severity of the claimant's medical condition and/or vocational
prospects in the claimant's commuting area.

Background: The claimant, born 03/08/1949, was employed as Border Patrol Agent with the U.S.
Department of Homeland Security. On 07/25/2002, the claimant was injured when he lifted a tire
from the bottom of a stack and then slipped and fell, hitting his head. The claimant was unconscious
for 45 minutes and hospitalized for several weeks. The claim was accepted for a herniated disc L4/5
without myelopathy, cervical herniated disc C4/5, and closed head injury. The claimant has not
returned to work. He has had two work-related surgeries for his cervical condition and a lumbar
fusion.

A request for an updated medical report was sent to the attending physician, Dr. John, on
06/10/2009. No response was received. It was determined that a second opinion evaluation was
necessary. The appointment was scheduled for 08/21/2009 with Dr. Henry, a neurologist. Prior
to the appointment, the physician was provided with a copy of the medical records on file, a
Statement of Accepted Facts, and specific questions to answer. Dr. Henry provided a thorough
and well-rationalized report. He opined that the claimant continues to suffer from a herniated
disc in the cervical spine and failed back syndrome as a result of the spinal surgeries. Dr. Henry
also indicated that the claimant continues to have severe cognitive deficits from the closed head
injury. He may not return to work and continues to have severe physical restrictions as indicated
on the OWCP-5.

Basis for Determination: Dr. Henry provided a well-rationalized, comprehensive opinion,
including objective findings, and his opinion was based on an accurate history of the work injury.
He provided a substantial, detailed discussion of his medical opinion. Based on Dr. Henry’s report
of 08/21/2009, the claimant is totally disabled due to the work injury, and his condition is not
expected to improve.

Recommendation: The employee’s wage-earning capacity has been considered, including the
following factors: nature of injury, degree of impairment, usual employment, age, qualifications
for other employment, and availability of suitable employment. The evidence of file establishes
that the claimant remains totally disabled for all work, and his condition is not expected to
improve. The case, therefore, should be placed in a PN status.

OPTION:
v A PCR code in Disability Management Tracking is also recommended, as the claimant
continues to be entitled to the current level of benefits.

Claims Examiner Supervisory Claims Examiner
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1. Introduction, Purpose and Scope.

The Office of Workers’ Compensation Programs (OWCP) emphasizes returning partially
disabled workers to suitable employment through vocational rehabilitation efforts.






When it appears that the claimant’s work-related injury will prevent a return to the job held
on the date of injury (DOI), vocational rehabilitation services may be provided to assist the
claimant in returning to the workforce in suitable employment. OWCP will make every
reasonable effort to arrange for employment of a partially disabled worker, taking into
consideration not only the effects of the work-related condition and any condition(s)
pre-existing the injury, but also any medical condition(s) arising after the compensable
injury. It is critical to understand that return to work placement efforts with the claimant’s
previous employer are an essential part of the vocational rehabilitation process and that
vocational rehabilitation does not consist only of testing, training and outside employment.
Such rehabilitation efforts will be directed initially to the employing agency (EA), but if
reemployment with the agency is not possible, OWCP will help the worker secure
employment with a new employer. This may require OWCP to sponsor vocational training, if
needed, to furnish the worker with the necessary skills to obtain other employment.






The Federal Employees’ Compensation Act (FECA) allows the Office to direct a claimant to
undergo vocational rehabilitation and to reduce, prospectively, the claimant’s monetary
compensation for refusal to do so.






This chapter explains the procedures for referring partially disabled workers for vocational
rehabilitation services and describes the services which may be provided.






This chapter also addresses related topics such as restoration rights with the Federal
government, medical rehabilitation and the effects of substance abuse, and what actions to
take if the claimant elects benefits from the Office of Personnel Management (OPM) during
the rehabilitation effort.






Lastly, this chapter explains the procedures for reducing monetary compensation when the
worker fails to cooperate with the vocational rehabilitation effort, obtains new employment,
or is unable to secure new employment.






Further information about vocational rehabilitation can be found in the OWCP Procedure
Manual (PM), Part 3, Rehabilitation.



2.

Stautory, Requlatory and Program Requirements.

a. Statutory Requirements.







Section 8104 of the FECA provides that a permanently disabled individual may be
directed to undergo vocational rehabilitation. The injured worker shall receive
compensation while cooperating and participating in the rehabilitation process.






Section 8111 of the Act allows the Office to pay an individual undergoing vocational
rehabilitation additional compensation necessary for maintenance, not to exceed
$200 per month.






Section 8113 of the Act allows the Office to prospectively reduce compensation in
accordance with a claimant’s wage-earning capacity if he or she refuses, without
good cause, to undergo vocational rehabilitation.






Section 8151 of the Act provides restoration rights for injured employees and is
administered by the Office of Personnel Management.






b.

Reqgulatory Requirements.







The Code of Federal Regulations discusses the vocational rehabilitation services
provided at 20 C.F.R. 8§10.518. Additionally, the actions taken when the employee
refuses to cooperate with vocational rehabilitation are discussed at 20 C.F.R.
810.519, and the method used for determining compensation after services are
provided is discussed in 20 C.F.R. §10.520.






C.

Program Requirements.







The Vocational Rehabilitation (VR) Program is comprised of a Rehabilitation Specialist
(RS), who is located in the district office, and the Rehabilitation Counselor (RC), who
is a certified counselor and works on a contractual basis in the district office’s
servicing area. The Claims Examiner (CE), with recommendations from the RS, is

responsible for the management and overall direction of the case, even during the
rehabilitation period.






A brief outline of the various roles is provided here, but more specific details
pertaining to the different stages of vocational rehabilitation are provided throughout
this chapter.






(@D The RS’s responsibilities include, but are not limited to, the following:
ensuring that there is a sufficient number of counselors to service the district
office’s needs; monitoring the RC’s performance in correlation to both the
contract specifications and the quality of service provided; assigning RCs to
particular cases; reviewing RC reports for completeness and timeliness prior
to authorizing payment of bills; communicating with the CEs regarding the
cases assigned for VR services; relaying important or time sensitive
information to the CEs so that action can be taken if needed; providing
guidance to CEs on how to recognize when vocational services are necessary
to assist the claimant with returning to work; serving as a vocational resource
to the CEs; and providing solutions for return-to-work barriers in cases.







(2) The RC’s responsibilities include, but are not limited to, the following:
evaluating the claimant’s vocational abilities and transferable skills;
facilitating employment placement including with the previous employer;
arranging for vocational testing and training; overseeing Occupational
Rehabilitation Plans; conducting labor market surveys; formulating a
vocational re-employment plan; assisting the claimant with job-seeking skills
such as resume building and interview techniques; arranging for specialized
ergonomic job modification services; and making recommendations to the RS
and CE if a particular barrier is hindering the return-to-work effort.







(3) The CE’s responsibilities include, but are not limited to, the following:
referring appropriate cases for rehabilitation services; evaluating medical
determinations in cases; responding to requests from the RS or RC; reviewing
rehabilitation plans for medical suitability; issuing warning letters if
non-cooperation occurs; and issuing notices of proposed actions and formal
decisions pertaining to a claimant’s entitlement to compensation.










3.

Compensation Entitlement during Vocational Rehabilitation.






a. Compensation for Wage Loss. Section 8104 (b) of the FECA provides that an
individual undergoing an OWCP-approved rehabilitation program is entitled to receive
compensation at the rate for total disability, less any earnings received from
employment which is not undertaken as a specific part of the rehabilitation program.







b. Retirement Benefits. A claimant may not receive vocational rehabilitation
services simultaneously with retirement benefits from the Office of Personnel

Management (OPM). However, a claimant may not use the retirement process to
avoid the obligation to undergo vocational rehabilitation when directed by OWCP.







C. Schedule Awards. If a claimant requests a schedule award while participating
in vocational rehabilitation, development of the award should proceed. Payment of
the award, however, should usually be deferred until the completion of rehabilitation,
since often a claimant will opt to receive OPM benefits concurrently with a schedule
award, and concurrent receipt of OPM and OWCP benefits is prohibited during a
period in which vocational rehabilitation services are being provided.







If a claimant is already receiving compensation for a schedule award while in
rehabilitation, he or she should continue receiving those benefits unless the claimant
is also receiving an annuity from OPM, in which case the claimant should be advised
that he or she cannot be provided with vocational rehabilitation services while
receiving an OPM annuity. The claimant should be offered an election, and if he or
she elects OWCP benefits, the schedule award payments should be converted to
payments for temporary total disability until completion of the rehabilitation effort.

If the claimant elects OPM benefits, the schedule award benefits should continue and
medical and factual development should be undertaken to determine the claimant's
Loss of Wage-Earning Capacity (LWEC) at the end of the schedule award, but
vocational rehabilitation efforts should be terminated. See paragraph 18 below for
further direction when a claimant elects OPM benefits.









4. Restoration Rights with the Federal Government.

Section 8151 of the FECA provides civil service retention rights to Federal employees who
have recovered either fully or partially from an employment-related injury or illness, and
who can perform the duties of the original job or its equivalent. The EA must restore a
permanent employee (i.e., one with career or career-conditional status) who recovers within
one year after beginning compensation to that position or its equivalent. This provision
does not apply to temporary or term employees. 20 C.F.R. 810.505 explains that the
employer should make all reasonable efforts to place the employee in his or her former or
an equivalent position in accordance with 5 U.S.C. 8151 if the employee has fully recovered
after one year. 20 C.F.R 8353.301 provides an overview of restoration rights for fully
recovered and partially recovered employees.






OPM has jurisdiction and is responsible for enforcing this section. See Pedro Beltran, 44
ECAB 222 (1992) and CharlesJ. McCuistion, 37 ECAB 193 (1985) (claims for job
reinstatement are not within OWCP’s jurisdiction).






a. OPM’s requlations on retention rights are published at 5 C.F.R. 8302, 330 and
353. They require agencies to grant leave without pay (LWOP) to disabled workers
for at least the first year the injured worker is receiving compensation.







b. An injured worker who has been terminated and who wishes to reclaim his or
her job should be advised to contact the EA. If this effort fails, OWCP will contact
the EA, citing 5 U.S.C. 8151 as the basis for the worker’s attempt to regain
employment. In addition, 5 U.S.C. 8151 (b) (2) and its implementing regulations
provide for priority placement under certain circumstances. If this course is also
unsuccessful, the injured worker may be advised to exercise his or her appeal rights
as provided by OPM.







C. When an injured worker resumes employment with the Federal government,
the EA is required to verify that the worker had been receiving compensation during
the entire period of absence from work, whether in LWOP status or separated. The
agency will ask OWCP to advise whether the worker was receiving compensation
and, if so, the period of compensation during which the worker was paid, so that the
injured worker may be credited with all rights and benefits based on length of
service.







d. Issues pertaining to retention rights should be referred to the EA or OPM, and
CEs should not offer claimants advice on these rights. It should also be noted that
not all individuals covered by FECA are entitled to restoration rights.










5. Referrals for Vocational Rehabilitation Services.

The probability of effective rehabilitation, resulting in the best return-to-work arrangement,
is greatly increased when such efforts begin as early as possible in the recovery process.

This paragraph addresses the criteria and procedures for referring cases for vocational
rehabilitation services.






a. The Claims Examiner (CE) should monitor cases for adequacy of the medical
reports in reporting work capacity and ensure that the reports are current. Where a
return-to-work date has not been given, but the medical evidence shows that the
claimant is not totally disabled and the medical condition has stabilized, the CE, or
Field Nurse (FN) if one is assigned to the case, will obtain a completed Form OWCP-5
(or equivalent) to show the work limitations.






If the attending physician cannot furnish work limitations, or if they appear
inconsistent with those expected, the CE should initiate a second opinion referral
(see FECA PM 2-0810).






If the attending physician has not released the claimant to work, the CE may also
seek opinion regarding whether an Occupational Rehabilitation Program (ORP) would
be appropriate, as outlined in paragraph 12 of this chapter.






b. The CE should ensure that the file contains the claimant's position description,
including a report of the physical requirements, and any special psychological
requirements if applicable, for the job held at date of injury. This information may
be requested from the EA when the case is accepted, when the first compensation
payment is issued to the claimant, or at any other time.







C. Criteria for Referral. If the current medical evidence indicates that the
claimant has objective residuals of the work-related condition and has stable,
well-defined work limitations which allow him or her to work 8 hours per day, the
case should be referred for vocational rehabilitation services. If varying descriptions
of work limitations appear in file, it may be necessary to weigh the medical reports
and identify the physician’s report that represents the weight of medical evidence. (A
limited referral may be made for placement services when the claimant can work at
least 4 hours per day. See paragraph j(1) below.)







Note — Prior to referral, the CE should review the medical evidence carefully to be
sure that the claimant’s work related condition is still present and disabling. The
work restrictions on file should be reviewed in conjunction with the requirements of
the date of injury job to determine if the claimant is capable of performing that
position, prior to a referral for vocational rehabilitation. If the claimant’s
work-related condition has resolved, or he or she is capable of performing the duties
of the date of injury position, the case should not be referred for rehabilitation
services. Instead, a not